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digests of Recent Opinions 


See Rule 23 Court of Errors and Appeals, 16 New Jersey Misc. Reports 570. 

New Jersey decisions if officially reported are to be cited from the Official 

orts (by the official serial numbers of the reports, and not by reporters’ | 
mes and numbers); if not officially reported, that fact to be stated and the 

jsions may then be cited from unofficial reports. 
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Supremacy of Law in 
Werld No Dream Now 


Rights Guaranteed by New 
Governments Are Cited by 
President of American Bar 


Los Angeles (CCNS) — The 





DNTEMPT — The giving otf 
false testimony tends to ob- 


contempt of court. 
Recantation or retraction of 
false testimony does not purge 
the contempt but may be 
considered in mitigation of 
the penalty. 
False swearing, or perjury be- 
fore a Master in Chancery 
acting pursuant to a refer- 
ence by a Vice Chancellor is 
a contempt in facie curiae 
and is punishable by the 
= Court. 
ontempts committed before 
one to whom judicial func- 
tions are delegated are cog- 
nizable and punishable by the 
Court making the delegation. 
HANCERY PRACTICE—When 
®. cause is heard by a Vice 
"}chancellor or a Master pur- 
Hsuant to a reference, the Vice 
Chancellor or Master is pro 
hac vice the Chancellor and 
the Court. 
@Digested from an opinion by 
prry, V. C. rendered Feb. 11, 
47. In Chancery of New Jer- 
y. In re Caruba. Prosecutor 
r the court—Meyer E. Ruback. 
br defendant—Thomas J. Bro- 
bn and Jacob L. Newman. 
This is an application to pun- 

for criminal contempt pur- 
ant to Chancery Rule 128 (d). 
e undisputed facts are that 
Pendant gave false testimony 
fore a Master of this court 
whom a reference was made 
a cause then pending and 
hat subsequently, on being 
iven into a corner, he ad- 
itted the falsity of the testi- 
ony he had given. Defend- 
t has pleaded not guilty and 
ises three defenses. 

1. Recantation, as a result 
which there was no obstruc- 
pn of justice. 
2. Contempt, if any, was not 
facie curiae, and therefore 
pt cognizable before the Vice 
lancellor. 
3. Lack of jurisdiction. 
Under the first heading coun- 
l presents cases from other 
ions holding that where 
tness recants and tells the 
th before termination of the 
se, so that there is no mis- 
e of justice, there is no 
on of justice and no 
BSIS for an indictment for per- 
iy. These cases have how- 
er been overruled by the US. 
Ipreme Court and have not 
Fen followed by our courts. 
Tthermore, they deal with an 
Adictment for perjury and not 
ith the power to punish for 
ntempt. 

Perjury or false swearing may 
F punished as a contempt of 
urt notwithstanding an in- 
ctment for perjury as a crime 
41 also lie. The essence of 
ntempt is that it obstructs or 
nds to obstruct the adminis- 
auion, actual obstruction is 
t essential to the offense. 
‘cantation or retraction of 
use testimony by a _ witness 
‘Ss not purge the contempt, 
it it may be considered in 
Lugation of the penalty. 
Under the second heading, 
unsel argues the contempt, if 
Y, Was not before the court, 
it before a master, and hence 
a not in facie curiae and not 
Unishable by the court in these 
Oceedings. 

€ power of the Chancellor 
» Make references to Masters 
md to Vice Chancellors 
48 old as the court itself. 
1fn a cause is heard by a/| 
‘¢ Chancellor or by a Master 


> 


Oe 


77 






struct justice and constitutes | 


shape of the world to come is 


in Chancery, the Vice Chancel- being determined in govern- 


or OF ~Momer © pr _ ments now in process of forma- 
vice, the Chancellor an tion, Carl B. Rix of Milwaukee 
the Court of Chancery. 


president of the American Bar, 


The term “in the presence Of <aiq at a press conference. 


the Court” has always been 
given a liberal interpretation. 
The court is present wherever 
any of its constituent parts is 
engaged in the prosecution of 
the business of the Court. False 
swearing, or perjury, before a 
Master acting pursuant to a 
reference by a Vice Chancellor 
is a contempt in facie curiae. 

Under the third point counsel 
raises R.S. 2:15-1 and 2:15-12 
and contends they limit the 
power of a Vice Chancellor to 
punish for contempt to cases 
where the contempt is commit- 
ted before him. 

All superlor courts of record 
possess inherently and _ inde- 
pendently of statutory author- 
ity, the power to punish for 
contempt. Contempts commit- 
ted before Masters and others 
to whom judicial functions are 
delegated have always’ been 
properly cognizable and pun- 
ishable by the Court to which 
they were attached. The pow- 
ers and jurisdiction of the Court 
of Chancery have been con- 
stitutionally guaranteed. While! 
the Court does not read in these | 
statutes any limitation on its 
jurisdiction herein, insofar as| 
they may be claimed to delimit 
the inherent jurisdiction of the 
Court to punish for contempt, | 
they are unconstitutional. } 

The defendant is guilty of| 
contempt as charged.' 


If the various governments 
now in process of formation 
follow the concept of su- 
premacy of law rather than 
supremacy of men, there will be 
1,400,000,000 people arrayed un- 
der the aegis of freedom and 
400,000,000 people under totali- 
tarian domination, said Mr. Rix, 
who was here to address the 
Los Angeles Bar Association. 

“If we fail,’ he added, “the 
proportions will be reversed.” 


International Bar 

Rix discussed plans for estab- 
lishment of an _ International 
Bar, one of 
which will be “to give support to 


who are working 
that we support.” 


ing formed all over the world 
and new constitutions are being 


pointed out. 


adopting civil rights following 
along the lines of our Bill of 
Rights. You will find in their 
constitution supremacy of the 


men. Along with this, free and 


ing established. 


| World Bar Meeting Set 

“In the new Chinese constitu- 
tion for example, the protection 
of civil rights has gone far be- 








Wants Public Given Aid 
In Saving Rights 


Would Advise People to Get) yond the protection of civil 
Counsel before Making Any rights guaranteed in England 
Statements, Commitments and in this country.” 

LaaeS Mr. Rix said, that the first 
Des Moines, Ia., (CCNS) —/ Organizational meeting of the| 


Draiting of a recommendation 
to all judges, magistrates and 
law enforcement officials in the 
county to help prevent per- 
sons from making commitments 
affecting their rights, without 
first having the protection of 
legal advice, has been author- 
ized by the Buena Vista County 
Bar Association. 

A committee composed of 
Charles E. Pendleton, chairman; 
Z. Z. White and W. B. Perry has 
been appointed to draft the re- 
commendations. 

What Recommendations Cover 

The recommendations, to be 
Gelivered to all judges, magis- 
trates, public officials and law 
enforcement officers in the 
county would protect the pub- 
lic in such matters as: 

Taking of pleas, commitments, 
coroner’s findings and inquest 
jury verdicts, criminal cases, in- 
sane proceedings, determination 
of suicide, or any other charges 
or conditions affecting their 
rights and liberties. 

Would Have Attorney 

That no action be taken in 
such proceedings until the in-| 
terests of the individual or his 
dependents are represented by | 
@ qualified attorney of their own 
selection, or one appointed by 
the court, or other officials qual- 
ified to make such appointment. | 

The draft of the recommenda- 


fall, and that the second meet- 
ing will be held in New York on 
February 17 at which he will 
head a delegation of 10 Amer- 


also send delegates, 


project. 


Support World Peace 

He stressed that the estab- 
lishment and maintenance of 
world peace requires a free ex- 
change of thoughts and ideas 
and said that the new interna- 
tional legal organization will 
seek to create closer relation- 
ships among the members of the 
Bar of the various countries. He 
pointed out that there is al- 
ready a trend towards this ob- 
jective and said that premiers 
of various nations, together 
with their judges and legal rep- 
resentatives already are partici- 
pating in the movement. 


“This is the Bar’s contribut- 
tion to international peace—a 
contribution for a supremacy of 
the law and preservation of 
fundamental rights,” said Rix. 
“The underlying principle of 
good government is supremacy 
of law and the independence of 
the judiciary. 


Rix said that another contri- 
| bution which it is hoped the In- 
tions will be submitted for final| ternational Bar will make will 
approval at the next meeting| lead to world-wide agreements 
of the County Bar Association,|on the principles of interna- 
and if sanctioned will be prom-| tional law—to be used by the 
ulgated to the designated offic- | World Court and by the Council 
ials. of the United Nations. 





independent judiciaries are be-| 


International Bar was held last! 


ican lawyers. Other nations will} 
although | 
not all have yet joined in the} 





The -Power of the New Jersey 
Courts to Assist Fiduciaries 


(Continued from Last Week) 


INVESTMENTS 

1. Retention of Original In- 
vestments. 

Problem: T, as executor and 
trustee of D’s estate, receives as 
part of the assets, certain stocks 
in a closed corporation, the 
market for which is limited and 
which at the present time is de- 
pressed. The stock returns a 


fair yield on the amount in-| 


vested and appears to be staple. 
What should T do? 
Answer: Petition the court for 


instructions under R. S. 3:16-14. | 


Comment: I consider this 


statute as one of the most im-| 


portant for the fiduciary and 


would suggest that every fi-| 


duciary acquaint himself with it 
as soon as possible after taking 
over his duties. 

Though R. S. 3:16-12 gives 


| the fiduciary the right to retain 
| original investments “in the ex- 
the objectives of | ercise of good faith and reason- | 
' able discretion,” it does not give 
lawyers of every other country the complete protection of R. S. | 
to the ends | 3:16-14, for 
“reasonable 
: | vague tests and become quest- 
Today governments are be-! jons of fact for the court to de- | 
; termine. Under R. S. 3:16-14) 
court approval is obtained be- 
‘adopted,” the U. S. Bar leader | fore the fiduciary retains the 
“This is taking| 
place in China, in the East In-| ger R. §. 3:16-12 the fiduciary 
dies, in the Philippines, in Ja-| hopes for court approval after 
pan—and all these countries are|the act is done. Moreover, R. S. 


“good faith” and 
discretion” are 


original investments, while un- 


3:16-16 gives full protection to 


| the fiduciary who proceeds un- 
,der R. S. 3:16-14 against any 
| loss resulting from the retention 
law rather than supremacy of! of securities authorized by the 
|court. The courts have several 
times, by way of dictum, pointed | 
| out the wisdom of obtaining the | 








Predict Major Depression 
Within Next Five Years 


| Washington, (CCNS) —A 
| major 


depression within 
next five years with the pos- 
sibility of an overthrow of the 
present form of government was 
predicted for this country by 


| Robert R. Nathan, economist, at 
la luncheon meeting of the Dis- 
| trict Junior Bar Association re- 


cently. 
Fascism, socialism and com- 


munism offer “tough competi-| ¢y 


tion” to democracy in the Unit- 


'ed States because most Ameri- 


cans “stick their heads in the 
sand” instead of attempting to 


find a solution to present econ-! 


omic problems, the speaker de- 
clared. 


A voluntary decrease in prices | 


on the part of industry or wide- 
spread wage increases 


a depression, he said. 


Opportunity Beckons 


Buffalo, N. Y., 


the | 


|court’s permission under this 
statute.5 

| Of course, the fiduciary who 
|plans to proceed under R. S. 
3:16-14 should not be under the 
impression that the court will 
automatically approve of his re- 
tention of the securities, or will 
take his say so on the various 
problems involved. The court is 
a very independent agency. The 
fiduciary should be well equip- 
|ped with facts and figures to 
back up his suggestions and to 
answer any possible questions. 
The careful fiduciary will wel- 
come this opportunity, while 
the careless fiduciary will have 
an unpleasant day in court. 
Thorough preparation on the 
part of the fiduciary is the key- 
note to the successful resort to 
not only this but all powers, 
‘both statutory and inherent, 
enjoyed and exercised by our 
courts. 

As an example of the thor- 
;oughness with which the court 
|approaches the problem, Vice 
Chancellor Bigelow’s statement® 
of the duty of court when its 
assistance is sought under R. 8S. 
| 3:16-14 is of interest: 

“The duty of the court, when 
asked by trustees to instruct 
them as to the retention of 
investments, is much the 
same as that which rests upon 
the trustees themselves. First 
must be made such inauiry 
into the facts as will justify a 
judgment as to the stability 
of the investment, and then 
the court may instruct the 
trustees to retain the invest- 
ment if it appears to be safe, 
but not otherwise. A trustee, 
or, in this instance. the court, 
should ascertain the nature 
and at least the book value of 
the assets of the company in 
which he holds stock, the a- 
mount of the bonded debt and 
other securities ahead of its 
own. He should study the 
earnings and in general make 
whatever inquiry may be nec- 
essary to enable him to form 
an intelligent judgment of the 
investment. Merely reading 














(CCNS) —| 


market auotations or asking a 
broker what he thinks of such 
and such a _ stock is not 
enough.” 

2. Investment of Moneys Law- 
lly Retained by Fiduciaries. 
Problem: A, having completed 


| the administration of N’s estate, 
| had $1,500 in money to distribute 


to W, a minor. Within a year, E 
will be of age to receive this 


| money. What should A do in the 


meantime? 


Answer: Seek instructions 


| 
| f e - 
ich | ho. the court under R. S. 3:16 


would be absorbed by industry | 
and not passed on in the form | Dp 
of higher prices would prevent | 


Comments: As in the Biblical 
arable of the master who en- 
trusted his servants with tal- 
ents, the courts do not look with 
favor upon the fiduciary who 
merely holds money and fails to 
invest it. Such a neglectful fi- 
duciary will be surcharged for 


George W. Wanamaker, secre-| the interest his money might 
tary of the Erie County Bar As- | have earned.7 If he is uncertain 


sociation, is publishing the fol- | 


lowing notice: 


of his right to invest, let him go 
into court for guidance. But let 


The Hon. S. B. Merritt, mayor him go in before he acts, for the 
of Prattsburg, Steuben county,| Court will not ratify his act.8 


New York has notified the Bar| 


3. Investment of Trust Funds 


Association that a lawyer would | —Change in Condition. 


be a welcome addition to the}. 
_—_ a trust of $100,000 for the 
| 


population of that thriving but 
lawyerless community of 1700 
persons. It is"the center of a 
prosperous farming district. A 
lawyer will serve Poultney, 
Wheeler and Italy, the mayor 
says, in addition to Prattsburg. 
The village enjoys Rotary, a 
Central School, Masonic Lodge 
and four prosperous churches. 


Problem: S died in 1926. leav- 





| (Continued on page 3 col. 1) 





Re Westfeld Trust ¢ (Cross Fe 
e) 117 N. J. Eq. 429. 178 A 101 (E 
A 1935): Re Onitz Estate 128 N. J- 
487: 17 A (2) 271 (Preroe. 1941) 
6 Wild v. Brown 120 WN I. £ 
83 A 899 at 900 ICh. JaRA) — 
Mm Frey v Demargst 7 
Ch 1864) Fluck v* Lake 54 N 
638. 35 A 643 (Preroe. 1896). 
Gray v. Fok, N , 
me ‘c i.) J. Ey 


at 
4 
31, 
J. Eq. T1 

J. Eq. 


ts 
«& 
E 
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259 (Ch. 
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GIFTS—The three elements of 
a gift inter vivos are: dona- 
tive intent, actual delivery, 
and a stripping by the donor 
of ownership and dominion. 

—Mere transfer by donor of 
savings account to one in 
her name and that of her 
daughter, held _ insufficient, 
under the facts, to support a 
finding of a gift inter vivos. 
Digested from an opinion by 

Colie, J. rendered Jan. 17, 1947. 

N. J. Court of Errors and Ap- 

peals. Hudson and Havemeyer. 

For appellant Rudolph 

Schroeder (Julius Lichtenstein 

of counsel. For respondent — 

Nathan Reibel. 

Hudson City Savings Bank 
filed a bill of interpleader join- 
ing as defendants, amongst 
others, the executor of the es- 
state of Frederica Klosterman 
and the administratrix of the 
Estate of Mary Reimers. The 
court awarded the savings ac- 
count involved to the adminis- 
tratrix and the ‘executor ap- 
peals. 

The facts disclose that Fred- 
erica Klosterman opened an 
account in the bank on June 
2, 1912 in her name alone. On 
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Consult “MOHAWK” for 
G. I. Home Loans 








DIGESTS OF RECENT OPINIONS :: | 


Jan. 1, 1913 the $220.40 balance, 
in the account was transferred | 
to an account reading “Fred-! 
erica Klosterman or Mary Rei-| 
mers, either or the survivor to} 
draw.” Six withdrawal slips 
were produced, 5 of which were) 
signed by Mrs. Klosterman to- | 
taling $3,250 and one signed by | 
Mrs. Reimers for $100. There | 
were also introduced eleven de-| 
posit slips, no one of which is, 
in the handwriting of Mary| 
Reimers although her name ap- 
pears on three of them. Of 
the eleven slips, five were signed | 
by Mrs. Klosterman. The re- 
maining slips bear her name} 


ibut not in her handwriting. 


in 1940.| 


Mary Reimers died 
lived | 


Mrs. Klosterman had 
with her until 1931 when| 
Mrs. Klosterman applied _ to} 
enter the Altenheim. At that} 
time, the passbook was delivered | 
to the matron for safe-keeping. 
It remained in the matron’s} 
custody until Mrs. Klosterman’s 
death in 1933 when it was 
turned over to the executor. 
From that date until Mrs. Rei-| 
mers’ death in 1940, she made no} 
claim for the passbook. Mrs.| 
Reimers’ administratrix learned | 
of the account in 1944. Prior to 
her entrance into the Alten- 
heim, Mrs. Klosterman executed 
a will in which she left her es- 
state to the Altenheim. 

The administratrix claims the 
fund as a gift inter vivos to 
Mary Reimers. Three elements 
must be proved to establish a 
valid gift inter vivos, donative 
intent, actual delivery and a 
stripping by the donor of own- 
ership and dominion. 

Mrs. Klosterman’s delivering 
of the pass book to the matron 
where it remained from 1931 to 
1933 during which time she 
withdrew funds from the ac- 
count, is incompatible with a 
gift to her daughter. The ad- 
ditional fact that no attempt 
was made by Mary Reimers to 
obtain possession of the pass- 
book during seven years before 
her death is persuasive evidence 
that she claimed no ownership | 
in the moneys. The evidence 
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does not support the finding 
that Mrs. Klosterman made a 
gift of the account or any part! 
thereof to her daughter, and 
the decree in favor of the ad- 
ministratrix is therefore re- 
versed. 


EVIDENCE—A “history” taken 
by an interne on admission 
of the plaintiff to the hospi- 
tal is hearsay and not ad- 
missable. 

—Held, admission of a “history 
containing alleged admissions 
against interest, taken by an 
interne who did not speak 
“Yiddish” from a plaintiff 
who spoke only “Yiddish” is 
reversible error. 

NEGLIGENCE—Turning on a 
hot-water faucet in a public 
bath, from which scalding 
water gushed forth burning 
the actor, is not conclusively 
classable as negligence or 
contributory negligence by 
the actor. 

COSTS—Held, since the errors 
causing the reversal and re- 
mand were induced by de- 
fendant, costs are allowed to 
the plaintiff. 

Digested from an opinion by 
Heher, J. rendered Jan. 17, 1947. 
Court of Errors and Appeals. 
Cohen v. Bradley Beach. For 
appellant — Ward & McGinnis; 
Peter J. McGinnis of Counsel. 
For respondent — Doherty & 
Conklin, Charles C. Stalter, of 
counsel. 

Plaintiff charged negligence 
in the maintenance and oper- 
ation of a public bath house 
whereby she _ suffered burns 
from scalding water. Plaintiff 
who was then 73 years of age 
testified that as she was leav- 
ing a bath tub into which warm 
salt water had been drawn by 
an attendant, after having 
spent a half hour therein, 
scalding water suddenly gushed 
in copious quantity from the 
faucet and inflicted the burns 
for which compensation is 
sought. It was a serious in- 
jury. It is conceded that the 
temperature of the water used 
varied between 155° and 170°. 
The gravamen of the complaint 
was the operation of the bath 
house “with poor and defective 
plumbing and incompetent ser- 
vants” and with “defective and 
corroded water pipes, faucets, 
washers, etc. Opinion evidence 
was introduced that the break- 
ing of the “stem” due to the 
usage stated was the cause of| 
the sudden gushing forth of the 
water. 

The jury returned a verdict 
for defendant. 

It is assigned as error that! 
the judge, over objections, per- | 
mitted the introduction of what 
purported to be “a_ history’) 
in the hospital record. The 
evidence came in through cross} 
examination of plaintiff’s at-| 
tending physician. But the) 
witness earlier had _ testified} 
that the history was taken by 
an interne identified but not) 
called, that the witness did not 
know how it was given, that the! 
plaintiff spoke only “Yiddish” | 
and the interne “did not speak 
Yiddish”. There was uncon-, 
contradicted evidence that the’ 
plaintiff could not speak Eng- 
lish. 

The history is plainly hearsay 
and is not within any of the) 
exceptions to the rule render- | 
ing such evidence incompetent. | 
The admission constituted pre- 
judical error calling for a re- 
versal of the judgment. 

It is evident from a reading 
of the record that the chal- 


” 








|lenged questions were designed 


not to test the accuracy of the 
witness’s testimony under direct | 
examination, or otherwise to 
affect his credibility, but rather! 
to introduce in evidence the! 
“history” that contained ad- | 
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Lawyer Champions Higher Salaries for Judge, 
Inadequate Pay is False Economy, He Argue; © 


Philadelphia, Pa. (CCNS)— 
Replying to a letter in the 
Philadelphia Record, suggesting 
that “if a judge can’t live on 
$1,000 a month he should hunt 
some other kind of work, Hy- 
man Schwartz, attorney, pub- 
lished the following comments: 

Salaries of state judges in 
Pennsylvania were fixed in 1929. 
Ten years later a U. S. Supreme 
Court decision for the first time 
subjected these salaries to fed- 
eral income tax. Now 35 to 40% 
of a judge’s salary goes for in- 
come tax. Also, since 1929, the 
cost of living has risen approxi- 
mately 39%. 

Recently a _ federal 


eral judges a flat $5,000. Here in 


Philadelphia U. S. judges now! 


receive $15,000 a year, more 








missions against interest alleg- 
edly made by plaintiff. 

This is made clear by a por- 
tion of the charge given to the 
jury, at the instance of defend- 
ant, on contributory negligence. 
The court said, in part... “If 
she turned on the hot water 
faucet herself and was injured 
thereby, why of course, she 
couldn’t recover, because she 
would then have contributed to 
the situation which she brought 
about, and one cannot recover 
for anything which their own 
negligent conduct has brought 
about”. This, too, was error. 

If defendant was guilty of 
negligence, as the claim of con- 
contributory negligence presup- 
poses, and plaintiff also failed 
te exercise reaonable care for 
her own safety, and this failure 
of duty on her part proximately 
contributed to the injury, she 
would be barred from recovery. 
If, as the challenged instructions 
assumed, defendant was guilty 
of negligence, the question of 
plaintiff’s contributory neglig- 
ence was, in its most favorable 
aspect to defendant, the exclu- 
sive province of the jury. It 
was incumbent upon the de- 
fendant to use care commen- 
surate with the risk of danger 
to its invitees; and what plain- 
tiff is alleged to have done in 
the use of the particular facil- 
ity is not conclusively classable 
as negligence. 

The judgment is reversed and 
a venire de novo awarded; and, 
since the errors were induced 
by defendant, costs will be al- 
lowed to plaintiff in the exer- 
cise of the discretion conferred 
by R. S. 2:27-378. 


law in- | 
creased the salaries of all fed- | 


than any state judge of Py 
delphia. Besides, a federal j; 
is appointed for life. A 
judge must stand for re-el 

| every ten years. In fairnes 
state judge should receive 
|pay than a federal jude 
'compensate for the uncert: 
, Of his post. 

' In England judges re, 
‘salaries ranging from $2) 
up to $40,000. 

| Men in industry receive 
aries many times that of 
judges. In 1941 a survey of} 
|yers’ salaries showed 
|ranged from $9,000. to $159 
| per year in the upper 10%. ¥ 
lawyers of first grade abilit 
metropolitan centers are abi 
|make $25,000. a year and 
wards. 

A judge, like everyone 
has fixed obligations, a fz 
to support, children to edy 
medical bills to pay, and ¢ 
itable contributions to » 
His salary terminates on 
death. There is no prote 
for those who survive him, 
less he is able during his 
time to accumulate some 
ings or carry insurance. 
must in his position live g 
reasonably dignified scale. 

It is hardly persuasive to 
that a judge dissatisfied 
the present salary scale sh 
resign and return to pri 
practice. A judge is not so 
to resign as theoretically mm 
appear. Every judge who 
on the Bench must abandon 
law practice. Re-establis 
his practice in mid-life, yw 
pose a serious problem. 

But above and beyond the 
dividual problems of a judg: 
society’s problem. Our systen! 
government, is one of | 
rather than of men. It dep 
completely on the confidenc¢ 
the people in those who 
judicial office. Our sy 
therefore, depends upon 
character and wisdom of 
judges. The ablest and bes 
those learned in the law 
needed to fill such position 
power and responsibility. Ju 
ial posts require competent 
Adequate salaries are a né 
Sary part of any plan tos 
competent men in the co 

It is notewhether society 
afford to increase judicial 
jaries. It is rather whether 
ciety can afford not to inc 
them to a point where they 
adequate to hold and a 
competent men. 
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LAND SURVEYS 


Whether it’s the construction of a giant power 
project, an airport, a new road, an industrial 
plant, or a housing project... the first step !8 
always a land suryey! And upon the accuracy of 
that survey depends the security of the inves 


Bonded Surveys, made by dependable, expen- 
enced land surveying engineers, are your insuranct 
against financial loss due to possible discrepa- 


cal Bonded Surveyor or write 
onded Surveyors of America; 
Newark 2, New Jersey. 
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Courts’ Power to Assist Fiduciaries 
approved of a master’s recom-| 
mendation that the trustee be} 
permitted to invest not more! 
than 20% of the trust fund in 
common stock. It is interesting 
to note that this proceeding was 
instigated by the life benefic- 
iaries and resisted by the 
trustee. The trustee contended 
that this legislation could not 
be applied constitutionally to 
trusts created before its enact- 
ment. The court pointed out 
that the inherent jurisdiction of 
the court in these matters ex- 
isted at the time of the creation 
of the trust and therefore the 
| settlor was assumed to have 
known of its existence and was' 
bound by it. The Court of Er-| 
rors and Appeals, however, re-| 
versed the Vice Chancellor on| 
the ground that the shrinkage | 
in income was not sufficient to} 
defeat the purpose of the trust. | 


REAL ESTATE 


(Continued from page 1) 

pfit of his wife for life, with 
binder over to certain char- 
_§ provided that the trust 
4s should be invested only in 
oad, municipal and govern- 
t bonds. By 1938, the income 
rs had dwindled to such 
extent that the widow was 
ied to lower her standard of 
ng considerably. What can 
e trustee of this trust fund, 


nswer: Petition the court of 
eery for permission to devi- 
from the terms of the trust 
pr R. S. 3:16-18. 
pmments: This act is merely 
aratory of the inherent jur-, 
tion of the court of chan-| 
to authorize deviations 
1 the terms of the trust in 
rgencies or under except- 
| circumstances. However, 
e statutes serve a real pur-| 





in prompting a reluctant! 1. Improvement of Real 
to exercise a power which Estate. 
as always enjoyed. This leg-| (a) Repairs, Additions and) 


ive recognition of unusual 
bs supports the court’s find- 
of emergency and thus calls | 
play this inherent power.® 
Morris Community Chest v. 
ntz, 124 N. J. Eq. 580, 3 A (2) | 


New Buildings. 
Problems: Under D’s will, T is| 


until D’s son, C reaches 25 years | 
of age. The hotel is very popular | 
but certain out-buildings shouid | 
(Ch. 1939), the court per-| be torn down and new ones) 
ed the Community Chest to erected. The hotel also needs a/| 
st 1/3 of its funds in com-|new furnace and _ ice plant. | 
h stocks in order to secure} What can T do? 


fee] -” Pn ila id Answer: Seek authorization 
ap onomic dislocation | {"°™ the chancellor to modern- 
oh pre by the world | 2¢,the plant under R. S. 3:19-1. 
> depression influenced the gr igen bs be z wr out- 
to permit this greater , oe See 
ibility in investments. It is oe on, either by borrowing 
resting to note that the first|On, ne. Security of the real 
oncerned a charitable Sang the same Irom 
be there were no re.| ‘he corpus. R. S. 3: 19-3 provides 
os ekeme te conbeal for a method of securing the 
ol ties aad court’s approval of improve- 
’ ments already made. 
Bliss v. Bliss, 126 N. J. Eq.| + hd 

8A (2) 705, aff. 127 N. J. Eq n Re Miller 62 N. J. Eq. 764, 
M1 A (2) 13 (Ch 1939) an 49 A 149, (E & A 1901) the court 
coee ah bles instigation of | 1eversed the chancery court’s 
life beneficiary sought per-| order authorizing the trustee to 
sion to reinvest the trust| — ma — hotel. — — 
: | observed “There is in the 1 

i in common or preferred| (¢ some members of this co 
urt 
al yd Bf eee great doubt of the powers of the 
i inflation tae aaa aa! chancellor as against the ob- 
ul of speculation cae te! jection of owners sui juris to 
pd that legal securities could _— mm "= — Pane 
found providing sufficient found no inherent equitable 


























instructed to operate a hotel| (a) Problem: Under D’s will, 


(b) Removal of Property by 
Fire. 

Problem: Same as above but 
this time hotel has been de- 
stroyed by fire and T wishes to 
rebuild. What can T do? 

Answer: Seek authorization 
from the Chancellor to rebuild 
under R. S. 3:19-6. 

Comment: R. S. 3:19-7 pro- 
vides a method for defraying 
the costs similar to that set 
forth in R. S. 3:19-2. R. S. 3:19-8 
sets forth a very equitable basis 
of apportionment of the costs 
between the various interests. 

(c) Unimproved Real Estate. 

Problem: Part of D’s estate| 
consists of a vacant piece of| 
land adjoining a new real estate | 
development. E, executor of D’s} 
estate, believes that a fair price | 
for this land could be secured if | 
the underbrush were removed | 
and it was divided into lots and | 
sold as such. What can E do? 

Answer: Seek authorization 
from the Chancellor to improve 
and develop this piece of land | 
under R. S. 3:19-10. 

2. Sale of Real Estate Produc- | 
ing Insufficient Income. 


would be beneficial to the trust. | 
| 
| 





T, as trustee thereof, was in- 
structed to hold D’s vast real 
estate holdings as part of a 
certain trust fund. Certain parts 
of this real estate were rented 
and yielding a fair return, other 
parts were running in the red 
regularly. However, certain 
beneficiaries desired the trustee 
to retain all the real estate 
while others wanted nonpro- 
ductive real estate sold. What 
can T do? 

Answer: 
cellor for 
R. S. 3:17-34. 

(b) Abandonment of worth- 
less property. 

Problem: Part of the assets 
of D’s estate is a piece of real 
estate which is covered with 
back taxes and a heavy mort- 
gage far exceeding its value. 
The mortgagee is willing to ac- 
cept a deed in lieu of fore- 
closure. Can T execute this deed 
even though no consideration is 
to be paid. 

Answer: By petitioning the 
court for instructions under R. 


Petition the Chan- 
instructions under 





| isprudence. 


Dean Pound to Retire from Faculty at Harvard 
After 36 Years’ Service 





Boston, Mass. (CCNS) — Sev- 
enty-six-year-old Roscoe Pound, 
former dean of Harvard Law 
School, will retire from the 
faculty June 30 with the title 
of professor emeritus, according 
to announcement by the uni- 
versity. 


Dean Pound’s retirement will 
terminate 36 years of active 
service on the Harvard faculty, 
during which time he served 
as Story Professor of Law (1910- 
1913), Carter Professor of Jur- 
isprudence (1913-1917), dean of 
the Law School (1916-1936), and 
University Professor (1936 to 
date). In the latter position, 
Dean Pound was appointed to 
“work on the frontiers of 
knowledge” without regard to 
department lines. He lectured 
on the history and system of 
Anglo-Saxon law, on the Latin 
philosoper Lucretius, on the) 
sociology of law, and also con-}| 
ducted a legal seminar in jur- 








| 

Friends of Dean Pound have} 
just published a volume in his| 
honor entitled “Interpretation | 
of Legal Philosophy: Essays in| 
Honor of Roscoe Pound.” The | 
book contains works by leading} 
scholars in all parts of the 


L. Goodhart and Carleton Kemp} 
Allen of Oxford, England; P. 
H. Winfield and H. C. Gutter- 
idge of Cambridge, England; 
Giorgio del Vecchio of the 
University of Rome; Ranyard 
West of the University of Edin- 
burgh; Vilhelm Lunstedt, Up- 
sala University, Sweden; A. 
Meyerdorff, University of Lon- 
don, England; Luis Recasens 
Siches, University of Mexico; 
Julius Stone, University of 
Sydney, Australia; and C. H. 
MclIlwain and W. E. Hocking 
of Harvard. 


Prior to coming to Harvard,| 
Dean Pound taught law at the 
University of Nebraska, North- 
western University and the Un- 
iversity of Chicago. He served 
as Commissioner of Appeals on 
the Supreme Court of Nebraska} 


and became dean of law at! 





Nebraska University when he 
was 33. He was director of the 
Botanical Survey of Nebraska 
from 1892 to 1903. He was born 
at Lincoln, Neb., Oct. 27, 1870, 
and graduated from the Uni- 
versity of Nebraska in 1888 and 
from the Harvard Law School 
in 1890. 








Hudson Bar Bulletin 


Notice of Monthly Meeting 

Thursday, February 20, 1947, 
&§ P. M. in Hudson County Bar 
Association Library, 930 Bergen 
Avenue, Jersey City. 

Joseph T. Aaronson, guest 
speaker, will speak on Will Con- 
tests. 


John F. Lynch, Jr., Chairman 
of the Program Committee has 
been fortunate in securing as 
our guest speaker for this meet- 
ing, Joseph T. Aaronson, noted 
practitioner and lecturer on 
probate matters especially “Will 
Contests”. 


Mr. Aaronson is one of the 
foremost lecturers on this sub- 
ject of the Practicing Law In- 
stitute of New York and our As- 
sociation has been fortunate in 
securing a commitment from 


|world, including Prof. Arthur} him to address us on this timely 


and vital subject. 


President Cahill has arranged 
for the meeting to start prompt- 
ly and to dispose of the business 
matters quickly in order to al- 
low the speaker ample time to 
cover his subject and to permit 
an extensive question and an- 
swer period. 

President’s Announcement 

The Meetings of the Associa- 
tion during the year 1947 will 
start promptly at 8:30 P.M. 


Advisory Master Van Winkle 

Due to press of time, Advisory 
Master Marshall Van Winkle has 
requested that counsel call the 
office of Advisory Master Van 
Winkle only between the hours 
of 9:45 and 10 A. M. and between 
4:20 and 5 P.M. Telephone calls 
may be made on Monday be- 
tween 10 A. M. and 4 P. M. 








S. 3:17-8.2, the fiduciary can 
receive permission to abandon} 








hed eee ae jurisdiction to make it,” but 

would be defeated by re-| merely the right under the 
ing the funds to be invested statute. The court, however, did 
legals. Therefore, the fi-| = have to decide — —_— 

ae ernie or upon examination o e 
ary's application was de-' +, ots it did not believe that the 
erection of a large hotel build- 
ing was a wise economic move. 

In re Miller 67 N. J. Eq. 431, 58 | 
A 383 (Ch. 1904) the trustee a-| 
gain petitioned the court, this 
time to build a smaller hotel. 


Dwever, in Reiner v. Fidelity | 
bn Trust Co., 126 N. J. Eq. 78 
(2) 175 (Ch. 1939), the court | 


Morris Community Chest v. Wilentz, 
J. Eq 80, 3 A (2) 808 (Ch. 





the property and convey its in-| 
terest for a nominal considera-| 
tion. | 

(c) Sale or mortgage to pay) 


COURT AND FIDUCIARY BONDS 





legacies or other encumbrances. | 


PHILIP FIERSTEIN & CO. 


No applications Required on Fiduciary Bonds of $5,000 or less 
17 ACADEMY ST., NEWARK 2, N. J. 


PROMPT SERVICE 


MArket 2-170/-05 - 2938 








Problem: A_ piece of real/| 
estate encumbered by a mort- | 
gage forms part of the residuary | 
estate of D. T, trustee, has in-}| 
sufficient money in hand to pay| 
off the mortgage and to pay a} 
certain legacy. What can T do?| 





sliss, 126 N. J. Eq. 308, 
. N. J. Eq. 20, 11 
13; er v. Fidelity Union Trust 
-6 N. J. Eq. 78, 8 A (2) 175 (Ch. 

In all these cases complainants 
t their case both under the statute 
nder the court’s inherent jurisdiction. 


Again the court, after examin- 
ing all the facts, denied permis- | 
sion on the ground that the} 
proof left it doubtful whether it | 
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TITLE SERVICE 


| 

This Company operating throughout | 

the State of New Jersey is engaged | 

exclusively in providing a real estate 
title service. 


competent and cooperative service in 
examining, insuring and closing titles. 


Largest title plants in New Jersey 


NEW JERSEY REALTY 
TITLE INSURANCE CO. 


830 BROAD ST. « NEWARK, N. J. | 


Trenton Office | 
11 SO. CHANCERY LANE, TRENTON 


~ 


| 
| 
| 
| 
| 
| 
| 
| 


| 
| 
To attorneys it offers a prompt, | 
| 
| 




















Answer: Petition the Chan-| 
cellor for authority to sell the) 
land or to refinance and pay off | 
the mortgage and legacy under 
R. S. 3:35-1. | 

Comment: These last three) 
statutes form a general pattern | 
which covers practically every | 
situation possible in regards to} 
real estate in a declining mark-| 
et. Before R. S. 3:17-8.2 was en- 
acted, fiduciaries proceeded un-| 
der either R. S. 3:35-1 or R. S.! 
3:17-34 and were often required | 
to go through the idle gesture | 
and expense of a sale rather | 
than to abandon 


worthless | 
property, see Byrne v. Byrne 123 
N. J. Eq. 6, 195 A 848 (Ch. 1938) | 
aff. 124 N. J. Eq. 273, 1 A (2) 
464. Fidelity Union Trust Co. v. 
Sayre 41 A (2) 388, aff. 137 N. J. 
Eq. 179, 44 A (2) 25. 

Often time R. S. 3:35-1 is 
cited by the court, on a bill for 
instructions or construction of a 
will, to confirm the right and 
power of the fiduciary to sell 
encumbered real estate where 
no expressed power is found in 
the will. Ryder v. Ryder 136 N. 
J. Eq. 279, 41 A 2d 278 (Ch. 
1945). Sigmon v. Sigmon 137 N. 
J. Eq. 469, 45 A (2) 495 (Ch. 
1946). 


(Continued on page 5 col. 1) 

















When President Madison was con- 
vinced the United States must fight 
or perish, Newark was ready to 
fight. In the midst of that gloom 
of 1812, our ancestors planned a 
strong bank, to make possible their 
dream of American expansion. 


COLLABORATION 


Estate-planning service by the National 


State Bank—legal advice and will-draft- 


manship by the testator’s attorney—logi- 


cal collaboration to serve the best inter- 


ests of the attorney’s client who desires 


to name this Bank as executor and 


trustee. 


NATIONAL STATE BANK 


(Department of Estates & Trusts) 
‘810 BROAD ST., NEWARK 1, N. J. 


Member Federal Depostt Insurance Corporation 
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A Proposed State Legislative Approach To 


Labor Relations 

Although existing Federal legislation and proposals for new 
Federal legislation in the field of labor relations have received 
the major public attention, it should be noted that many states 
have embarked or are about to embark on comprehensive legis- 
lative labor programs applicable to their own spheres of control. 
These state programs include provisions with respect to (1) 
mediation, (2) collective bargaining and unfair labor practices 
by employers and employees, and (3) wage and hour provisions. 
Although New Jersey has adopted a mediation act it concededly 
requires implementation and no significant legislation has been 
adopted with respect to the other two fields mentioned. It may 
be that a well directed and intensive educational program will 
help sufficiently to eliminate the abuses, by both management 
and labor, which have so often imperiled the public interest and 
to stimulate effective collective bargaining and the use of vol- 
untary arbitration where the parties have failed to agree. If 
this fails then the time may be ripe for a comprehensive New 
Jersey labor enactment modeled along the following lines: 

A new labor agency might be created which would absorb 
pertinent existing agencies and facilities and operate through 
three divisions, as follows: 

1. Mediation 

a. Ordinary Industry 

The function of this division would be to encourage col- 
lective bargaining agreements and voluntary arbitration. The 
statute may well require, as the Minnesota statute does, ten 
days’ notice of intention to strike or lockout which notice would 
be served not only upon the other party, but also upon the 
mediation division, thus enabling further conciliation efforts 
prior to the strike or lockout. 

b. Public Utilities 

With respect to public utilities there might be provisions 
modeled after the Federal Railway Labor Act contemplating 
during a sixty day period successive steps under the auspices of 
the mediation division, including conciliation and mediation, 
voluntary arbitration and reports and recommendation by 
specially designated public panels. Within the sixty day period, 
strikes and lockouts would be prohibited and if all of the fore- 
going failed, there might be available to the State the right of 
seizure and operation where the public health, safety and wel- 
fare demanded uninterrupted service. 

2. Collective Bargaining and Unfair Labor: Practices 

This division would operate under provisions analogous to 
those embodied in the Wagner Act as modified in various State 
Labor Relations Acts. Thus, the statute would set forth unfair 
labor practices by employees as well as employers, would permit 
certain petitions for elections by employers as well as employees’ 
representatives, might outlaw or curb jurisdictional strikes and 
certain secondary activities, and might compel arbitration on all 
issues arising under the collective bargaining contract during its 
term. This division would have power to conduct quasi-judicial 
hearings and issue orders ultimately enforceable through judicial 
proceedings. 

3. Wage and Hours 

This division would be charged with the responsibility of 
investigating and making studies, reports and recommendations 
with respect to minimum wages and maximum hours in partic- 
ular industries. Subject to fixed legislative standards and 
policies the Agency might be vested with power to promulgate 
regulations prescribing minimum wages, maximum hours and 
overtime provisions which would be legally effective in the 
particular industry regulated. 

The foregoing is merely suggestive and the editors would 
welcome not only criticisms, but alternative proposals which 
might help solve the most difficult problem affecting our domestic 
economy and welfare. 


Federal Bar Tendering Luncheon to Delegates to 
World Federal Government Conference 





Bar Begins Prosecution 
To Curb Soliciting 
For Attorneys 


Philadelphia Bar _ Association 
Seeks to End Negligence Case 
Soliciting by Runners 


Philadelphia, Pa., (CCNS) 
The Philadelphia Bar Associa- 
tion’s campaign to curb lawyer- 
running has resulted in a prose- 
cution in Central Police Court. 

Howard Kessler, 59, was held 
in $500 bail by Magistrate 
Thomas Connor. 

Alexander Weiland, member 
of the Bar association’s board of 
censors, said the group is de- 
termined to halt ambulance- 
chasing. 

Weiland said Kessler’s activ- 
ities were investigated and a 
warrant sworn out after which 
Kessler was arrested by a coun- 
ty detective. 

Kessler was arrested under an 
act of June 9, 1939, which makes 
it a misdemeanor for any person 
not a member of the Bar to sol- 
icit or procure through solicita- 
tion a retainer or power of at- 
torney to institute a suit for 
damages in which the compens- 


ation of the attorney shall de-| 


pend upon the sum recovered. 


Maximum penalty for viola-| 


tion of the act is $200 fine or not 
more than two years in jail. 


James A. Bowen, a Negro, said | 


Kessler visited his home last 
June the day after Bowen’s 
daughter was hit by a car and 
suffered a broken leg. 
According to Bowen, Kessler 
said-he had a lawyer who would 


DIGESTS OF RECENT OPINIONS 


GIFTS — REAL PROPERTY—A 
parol gift of land will be en- 
forced when it is accompanied 
by possession and has induced 
the donee to make valuable 
improvements of a permanent, 
nature. 


—— |—A parol gift of land must be 


established by clear and un-. 
equivocal evidence. 
WILLS—To establish a claim of, 
an irrevocable reciprocal will 
it must be shown by clear and 
convincing proof that the two 
makers intended a contract- 
ual obligation making the 
wills irrevocable after the 
death of one. 
Digested from an opinion by} 
Kays, V. C. rendered Jan. 30, 
1947. In Chancery of New Jersey. 
Between Sommers et al and 
Zuck et al. For complainants— 
Frank C. Scerbo. For defend-| 
ants—Samuel C. Meyerson. 
Complainants seek to compel} 
the defendant Sophie Zuck, as) 
aunt of Mrs. Sommers, to exe-| 
cute a deed to them. They) 
claim that Sophie orally con-| 
veyed the premises to them, on| 
which is situated a hotel and} 
bungalows; that complainants 
took possession and _ subse- 
quently made valuable, sub- 
stantial and permanent im- 
provements to the buildings. 
Defendants answered denying 
the oral conveyance and deny- 
ing that substantial and perma- 
nent improvements were made 
by complainants and alleging 


|complainants were tenants un- 


take a damage case for one-| 


third of the amount received in 
settlement. Bowen said he 
agreed to a power of attorney 
but never heard anything about 
a settlement. 


Big Taxpayers Would 
Keep More Under 
Bard Plan 


Chicago, (CCNS) — “Congress | 
Sophie and Matilda were unable 


can reduce the taxes of the lit- 
tle fellow by any formula it 
chooses, but if it does not grant 
some relief to the big taxpayer, 


the little fellow will have no-| 


body to pay him a salary and his 
relief will be of no benefit to 
him,” F. N. Bard, Chicago busi- 
ness man and author of the 
Bard Tax Plan, said in a letter 


| the 


to members of the Senate Fin-| 
ance committee and the House} 


Ways and Means committee. 
“It is the big taxpayer who 
buys the machinery and takes 


all the risk which results in the) 


salary and income of the little 


fellow,” Mr. Bard’s letter point- 


ed out. 


“There is a vast difference be- 
tween the income which a man 
derives from his venture capital, 
used for the purchase of ma- 
terials and the employment of 
men, and the income which a 
man derives from investments 
in stocks and bonds,” Mr. Bard 
continued. “I am therefore sug- 
gesting to you that you may 
find it possible to advocate the 
Bard Tax Plan as a part of any 
plans which may be considered 
by tax fixing bodies.” 

The Bard plan provides for 
an amendment to the Internal 
Revenue Code which would allow 
the individual operating as a 
proprietor or partner to divide 
his income into two classes: 

1. Income derived from ven- 


der a written lease dated April 
28, 1943. 

The evidence discloses that in 
Nov. 1942 the premises were 
owned by Sophie and Matilda 
Zuck, sisters. They made re- 
ciprocal wills naming each 
other as recipient of the entire 
estate and providing that in the 
event the other had predeceased 
the estate should go to Mrs. 
Sommers and Frederick Zuck. 

Complainants claim that in 
Jan. 1943 the premises were in a 
dilapidated condition and 


to operate the business and that 
since Mrs. Sommers was ulti- 
mately to share in the premises 
they thought she should assume 
ownership and_ control. 
They claim that as a result of 
this oral conveyance they took 
possession, sold their home, 
and expended the money on im- 
proving the premises along with 
all the profit they made from 
operation of the business. From 
the evidence, however, it ap- 
pears the aunts contributed 
sums which greatly exceeded 
those contributed by complain- 
ants. 

About a month after com- 
plainants took possession they 
executed a written lease for the 
premises. They claim this was 
merely to protect the aunts 
from suit or liability and that 
the rent fixed was merely to 
cover taxes and insurance. De- 
fendants on the other hand 
contend the lease is exactly 
what it purports to be. 

A letter written by Mrs. Som- 
mers to Sophie in the fall of 
1945 shows complainants did 
not regard themselves as own- 
ers. 

Complainants claim they 
changed their way of life in re- 
liance on the oral conveyance. 
This argument falls since their 
action is as much referable to 
a lease as to the alleged agree- 
ment. Under the terms of the 


| is 


The Committee on Interna- 
tional aid Comparative Law of 
the Federal Bar Association is 
tendering a luncheon to_ its 
delegates who will attend the 
“Movement for World Federal 
Government” conference being 
held at Asheville, North Caro- 
lina on February 21st-23rd to 
promote interest in and action 
on World Federation. 

The delegates who will rep- 
resent the Federal Bar Associa- 
tion at this conference are: 
Laurence Semel; Silas Blake 





Axtel and Hon. Augustus W. 
Bennet 

Hon. Augustus W. Bennet, 
Chairman of the Delegation, 
will present the Association’s 
resolutions urging the establish- 
ment of a World Federation 
and World Court. 

The luncheon for the dele- 
gates will be held at 11:30 A.M. 
in the main dining room of the 
Pennsylvania Hotel, today, after 
which the delegates will im- 
mediately leave for North Caro- 
lina. 





ture capital, or, in other words, 
income from the direct opera- 
tion of his business. 

2. Income received from in- 
vestment capital in stucks, bonds 
or other purely investment 
items. 

Upon so doing, the business 
man would pay corporate tax 
rates on income derived from | 
capital risked in the operation| however, must be proved by 
of his business in competition | clear and unequivocal evidence. 
with corporations, and individ- Complainants proof does not 
ual tax rates on his invested, or meet this standard. 
non-business, capital. | Complainants also ask that a 


lease complainants were obliged 
to make all necessary repairs to 
the interior. 

A parol gift of land will be en- 
forced when it is accompanied 
by possession and when the 
| donee has been induced by the 
promise of the gift, to make val- 
uable improvements of a perm- 
anent nature. Such parol gift, 


decree be entered requiring 


formance in accordance ; 
the alleged contract which 
aunts entered into when 4 
executed the reciprocal will 
is argued that the will of Soy 
now irrevocable since 
death of Matilda and the 

bate of her will. 


No proof was adduced as} 


any intent on the part of 
aunts to enter into a contr, 
ual obligation. There is no¢ 
dence of any agreement ti 
the wills should remain j 


'vocable after the death of, 


of them. Clear and convin 


| proof is required to establig, 


contract of the kind here 
leged. The mere fact that by 
understanding they exec 
reciprocal wills does not of 
self spell a contract. 
Decree accordingly. 


| WORKMEN'S COMPENSATIA 


— EVIDENCE — An atten 
physican is in a better ) 
tion to express an opinion 
to cause and effect tha 
mere medical expert, and 
explained failure to call 

' weighs heavily against 

| petitioner. 


| Digested from an opinion| 


Eastwood, J. rendered Jan. 
1947, N. J. Court of Errors 
Appeals. Fusco v. Cambri 
For petitioner—Marcus & | 
(Isadore Rosenbloom, of c 
sel). 
Taylor. 

This is a workmen’s com 
sation case. The only ques 
is one of fact, whether | 
tioner established that he 
fered a traumatic hernia in 


Petitioner allegedly suffered 
hernia when a heavy wt 
which he was pushing sto 
;suddenly and petitioner's ¢ 
came into contact with a 
ner of the truck. ; 

The court finds the proofs 
barren of evidence of “trau 
'tic”’ hernia sufficient to b 
ithe claim within the sta 
|The alleged accident occ 
|at 9 P. M. on Sept. 13, ! 
Petitioner continued wor 
until his regular quitting 
;and returned to work the 
day at 3 P. M. He worked 
til 7 P. M. when he compl 
he could no longer stand 
pain. He called his family: 
sician, Dr. De Mattia, on § 
|16 and was examined by 
;company physician, Dr. 3 
on Sept. 17, On Dec. 15,! 
,and again on Feb. 24, 194i 
was examined by Dr. Rubs 
Dr. Rubacky testified petiti 
, Suffered from an_ indirect 
guinal hernia and that the 
|leged accident was the p 
/mate cause. Dr. Bohl test 
petitioner suffered from ak 
left inguinal hernia of 
duration and that there wai 
relationship between the 
leged accident and the hen 
| Dr. De Mattia was not prod 
‘and did not testify, nor wa 
absence explained. Dr. Rubs 
did not examine petitioner 
| til more than a year after 
alleged accident and his 
mony is wholly hypothe 
Dr. Bohl, on the other % 
examined petitioner si 
|after the alleged accident 
testified he found a heri 
long duration. Dr. De Mé 
|who presumably had first > 
|Knowledge of the nature 
(extent of the injury anc 
probable cause thereof, wa 
‘called, and such failure } 
vokes natural inquiry. 
'principle is well establ 
that an attending physic# 
in a better position to &% 
an opinion as to cause ane 
fect than a mere medica 
pert. The absence of his ® 
|mony is particularly notew™ 
in view of the provisions 
Compensation Act reg# 
hernia. They require the 
to be clear and unambig! 

The judgment in favor 
petitioner is accordingly 
versed. 











For respondent—John 
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Courts’ Power to 
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ing oii (Continued from page 3) 





Meh | 4. Performance of decedent’s 
en timntract for sale of land. 

Wills iagproblem: A, administrator of 
f Souls estate, is informed by X that 
ince afore N’s death, x and N had 
the tered into a written contract 


the sale of N’s land. X is 


.d aigew ready and willing to com- 
t of @mete the contract. What can A 
Ontrs ? 
;nogmmanswer: Apply to the Or- 
ent tans’ Court for authority to 
ain inmpfill the contract under R. S. 
1 of @ip3-3. 
nvingls, Conveyance of land held in 
abliiiist by decedent. 
here @™roblem: A, administrator of 
at bya estate, is informed by X that 
€Xecufore N’s death, land was con- 
St of ied to N to hold as straw- 
jen for X’s benefit until X se- 
lmred a divorce. X now wishes 
onveyance of the land to him. 
ISA hat can A do? 
ttendianswer: Seek authorization 
ter Mll—m the court to convey the 
inion M.d to X under R. S. 3:22-3. 
thalie pxchange, Purchase or Sale 
and @@ Real Estate by Fiduciary. 
call Wiiproblem: G, as guardian of 
inst @B. estate, believes it to the best 
_. GBvantage of the estate to ex- 
inion Mange a piece of ground, which 
Jan. between two pieces of land 
TOrs @iiq by G, as guardian, for one 
es these two pieces. What can 
of on do? , 
John @mainmswer: Secure the court's 


proval of the exchange under 
8. 3:20-2. 

omment: R. S. 3:20-1 covers 
e same situation but limits its 















comp 
ques 
er J 


he gmppe to guardians of a minor 
ia ing Mental incompetent. 
nent)’. Protection of Real Estate 


cumbered or otherwise Im- 
riled. 
Problem: A valuable piece of 








a Mortgage hae 
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For the convenience and 
Profit of Members of 
the New Jersey Bar 


Approved Subscribers to this 


Service obtain: 
Complete processing of mort- 
gage applications. 





Privilege to close mortgages on 
our behalf. 







Generous commissions for all 
mortgages accepted by us. 
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MORTGAGE-COMPANY 
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Assist Fiduciaries 


real estate held by the estate of 
D is encumbered by a mortgage 
bearing 6% interest. The mort- 
gagee has made demand for his 
money. What can T, trustee of 
D’s estate do? 


from Chancellor to sell all or} 


part of real estate, as is re- 


under R. S. 3:18-1. 


8. Power to Sell Real Estate 
when conversion is directed by 
will. 

Problem: By his will, D orders 
that the residue of his estate be 
invested 
and held in trust for certain 
beneficiaries for a certain per- 
iod of time. Part of the residue 
of D’s estate consists of real 
estate. Unfortunately the will 
contains no power of sale. What 
can E, the executor of D’s estate 
do in order to satisfy a pros- 
pective purchaser of the real 
estate? 

Answer: Seek authorization 


sale under R. S. 3:26-5. 


Comment: In the problem 
stated above, an implied power 
of sale doubtlessly arises. How- 
ever, some purchasers are not 
willing to accept an executor’s 
deed based on an implied power 
of sale. Hence this statute 
serves to give judicial sanction 
or support to the implied power 
by establishing as a matter of 
record the facts which gave 
rise to it. 

GUARDIAN AND WARD 


1. Payment of Principal and 
Income. 

Problem: N died leaving W as 
his only heir at law and next of 
kin. G was appointed adminis- 
trator of N’s estate and also 
guardian of the property belong- 
ing to N. W’s mother requests 
additional allowance from the 
estate for W’s support. What can 
|G do? 

Answer: Apply to the court 
for permission to increase the 
allowance under R. S. 3:21-1. 
| Comment: Proceedings are 
outlined in R. S. 3:21-2 for the 
use of income and in R. S. 3:21- 
5 for the use of principal from 
property in the hands of the 
guardian, for thé proper educa- 
tion, maintenance and support 
| of the minor. 

In re Lucey Estate 98 N. J. Eq. 
314, 128 A 677 (Prerog. 1925) the 
|court stated that it would ex- 
ercise very sparingly and with 
| utmost caution its power to en- 
|croach on the principal. It also 
|pointed out that under the 
| statute only the statutory or 
|testamentary guardian could 
|apply for an order directing 
| payment from principal and not 
| the natural guardian. 
| 2. Mortgage or Pledge of Real 
| Estate. 
| Problem: The income from 
the real estate held for W, a 
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ae 


| minor by G. guardian appointed 
| under D’s will, is insufficient to 


provide the means whereby W 
can receive a proper education. 
What can T do? | 

Answer: Petition the Chan- 
cellor for permission to borrow | 


| money upon the security of the} 
Answer: Secure authorization "eal estate under R. S. 3:21-8. | 





quired, to satisfy the mortgage, | 


from the Chancellor for such a! that New Jersey, at least as far 


















3. Sale of Real Estate. 

Problem: Same as 2. 

Answer: Petition the Chan- 
cellor to sell all or part of the 
real estate, as is required, to 
provide for W. under R. S. 3:21- 
1 


DECLARATORY JUDGMENTS 
The main purpose of adding 


: |a postscript about declaratory 
in government bonds| j,ggments to this chapter is 


merely to point out to the fi- 
duciary the availability of this 
device as a means of securing 
assistance from the courts. Pro-; 
fessor Borchard in his book on! 
“Declaratory Judgments” has! 
covered this subject too fully! 
for anyone to attempt a further 
general division of it.1° 


However, it should be noted 


as the chancery court is con- 
cerned, had its own declaratory 
judgment as early as 1915. This 
act provided: 


“Subject to rules, any person 
claiming a right cognizable in 
a court of equity, under a 
deed, will or other written in- 
strument, may apply for the 
determination of any question 
of construction thereof, in so 
far as the same affects such 
rights, and for a declaration 
of the rights of the persons 
interested.” P. L. 1915, c 116, p. 
185 #7. 


The courts, prior to this act, 
would entertain a bill for the 
construction of a will and in- 
structions to the fiduciary but 
only as an incident to the 
granting of some equitable re- 
lief,11 This act of 1915, the 
courts held, did away with the 
requirement.12 

The pertinent section of what 
is entitled the uniform declara- 
tory judgments law is found in| 
R. S. 2:26-71, which provides: | 

“A person interested as or, 

through an executor, admin-| 

istrator, trustee, guardian or)| 
heir, next of kin, or cestui| 
que trust, in the administra-| 
tion of a trust, or the estate of 

a decedent, an infant, lunatic 

or insolvent, may have a dec- 

laration of rights or legal re-| 





lations in respect thereto, to;|2% Of the total outstanding | 
a. Ascertain any class of|Shares. If such a company 
creditors, devises, legatees,|Chose to pay out only a small 





heirs, next of kin or others; or 
b. Direct the executors, ad-) 
ministrators or trustees to do 
or abstain from doing an 


particular act in their fiduc-| 


iary capacity; or 
c. Determine any question a- 
rising in the administration | 
of the estate or trust, includ-| 
ing the construction of wills | 
and other writings.” | 
One resorting to this statute} 
must remember that even under | 
it the equity court will only con-| 
Strue instruments involving 
equitable rights and estates and | 
will leave to the law courts the| 


10. And see. serie of 









articles by 
Professor Borcha The Next Step 
Beyond Pxuity I Te tory Action’ 
in 69 N. L. J ( 31 321, 329. See 
aiso article entitled Declaratory Judg- | 
ments prepared by 4 Ww Wasserman, 
Esq., of the New Jersey Bar, and printed 
is 53 New Jersey Law Journal at page| 
273, which discusses this subject as re- 
gards New Jersey 
11. Hoagland v. Cooper, 65 N. J. Eq. | 
407, 56 A 705 1. 1903) Hoe v. Hoe, | 
84 N. J. Eq. 401, 93 A 882 (Ch. 1915) | 
Kellog v. Burnett, . 74 J. Eq. 304, 69} 
A 196 (Ch. 1908) Snyder v. Taylor, 88} 
N. J. Eq. 513, 103 A 396 | 
12. Kutschinski v. Bourginynon, 102 N. | 
J. Eq. 89, 139 A 596 (Ch. 1927); Miers 
v. Persone, 92 N. J 4. 17, 111°A_ 638| 
(Ch. 1920); Re Ungaro’s Will, 88 N. J.| 
Eq. 25, 102 A 244 h. 1917): Paterson | 
v. Currier, 98 N. J. Eq. 48, 129 A 711] 
(Ch. 1925); Re Taylor v. McClave 128 
N. J. Eq. 109, 15 A (2) 213 (Ch. 1940) | 
the court state his court cannot be| 


i 
jurisdiction by any direc- | 


deprived of its 
to the effect that his | 


tion of the testato 





executor, or any other person, other than 
the court, shall construe or define the 1 DESK SEAL 
previsions of a will.”’ 1 LOOSE 
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' ternal Revenue Code, according 


{may still warrant further exam- 


— ne 


Sees Companies Unduly Upset Over Tax Law 


Fear of Penalties Causing Larg- 
er Dividend Payments Than 
Otherwise Probable. 

the — 

New York (CCNS)—There is 
probably no feature of federal | 
taxes subject to so much con- 
fusion as Segtion 102 of the In- 





to a special analysis by Stand-| 
ard & Poor’s Corp. | 

In fact, many corporations, | 
fearful of the penalties imposed 
by this section, have been de- 
claring larger dividends than 
otherwise would be the case, the 
report says. 

What Is Section 102? 

Section 102 of the code pro- 
vides that a tax will be imposed 
on a corporation formed or 
availed of for the purpose of 
preventing the imposition of the 
surtax upon its shareholders by 
permitting earnings or profits to 
accumulate instead of being di- 
vided or distributed. 

“Note that the tax is imposed 
not on the mere retention of 
profits but only where profits 
are retained for the purpose of 
enabling shareholders to avoid 
personal taxes. 

New Blanks Cause Anxiety 

“It may be asked: “Why, if 
this is only a measure to pre- 
vent the dodging of individual 
income taxes, does the new 
corporation income tax form 
require the company to state 
whether or not it paid out 70% 
of its earnings in dividends, and 
if not why not?” 

“According to the Bureau of 
Internal Revenue, there is no 
magic in the 70% figure. It is 
just a rule-of-thumb ratio a- 
dopted for purposes of prelim- 
inary examination. The real 
reason for inserting the ques- 
tion is to provide a sort of stop- 
look-listen sign for the exam- 
iners. In other words, if a corp- 
oration did not distribute 70% 
of its profits, it will bear looking 
into. If it did pay out 70%, it 


ination for possible 102 action, 
but not with the same urgency. 
Big Companies Have Little 

Worry 

“The best way to see how 
Section 102 operates is to cite a 
few examples as to where it ap- 
plies and where it can’t apply. 

“Take a big company with 
thousands of stockholders and 
none holding more than, say, . 


proportion of its earnings in the 
form of dividends, it would be 
bordering on the ridiculous to 


jinvoke Section 102 against it.! 


| What court would be convinced 
| that the company had the per- 
|sonal tax problems of all its 





construction of legal interests.13 

The courts of New Jersey have 
not taken kindly to this act but 
this should not concern any fi- 
duciary, for other statutes, more 
warmly received by the court, 
afford equivalent relief. 


(Continued Next Week) 








13. Paterson v. Currier, supra. 


thousands of sharehoiders in 
mind? 

“On the other hand, a corpor- 
oration with thousands of 
shareholders, but with, say, 
four, owning or controlling 65% 
of the stock, might be vulner- 
able. In this case, it is possible 
that the court would be con- 
vinced that the retention of 
profits was for the personal tax 
benefit of the four stockholders. 

“But even the existence of the 
above situation does not itself 
make the company liable for 
penalties ranging up to 384% of 
retained profits. It has to be 
shown that the earnings were 
permitted to accumulate beyond 
the reasonable needs of the 
business.” 





Right to Arrest on Police 
Request Is Sustained 


Washington, (CCNS) — Mun- 
icipal Court has upheld the right 
of police to arrest a suspect on 
the strength of a teletype mes- 
sage. 

Defense Counsel James J. 
Laughlin brought out testimony 
of two detectives of the Metro- 
politan Police Department that 
the arrest of Samuel J. Hanna, 
in nearby Berwyn, Md., was ef- 
fected with no warrant. The 
detectives testified they arrested 
Hanna on a fugitive charge on 
the basis of a “lookout” received 
by teletype from New Jersey pol- 
ice. The notice said that Hanna 
was wanted in Atlantic City for 
armed robbery. 

Judge Margold’s ruling, up- 
holding the right to arrest the 
suspect on the basis of the tele- 
type “lookout”, was given after 
the detectives revealed arrest 
warrants were received by local 
authorities later the same day 
on which Hanna was removed 
from Maryland to the District. 
The court had also ruled, at the 
cutset of the argument, that the 
testimony regarding the Mary- 
land arrest was “immaterial.” 
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LEGAL NOTICES 


STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CDRTIFICATE OF DISSOLUTION 
To all to whom these presenta may come, 
Greeting 
WHEREAS, 





to my satisfac- 
tion, by duly authenticated record of the 
proceedings for the voluntary dissolution 
thereof by the unanimeus consent of all the 
stockholders, deposited in my office, that 
MIDLAND BUILDING CORP. 
@ corporation of this State, whose principal 
office is situated at Ne. 449 Central Aven- 
ue, in the City of Newark, County of Es- 
sex, State of New Jersey (Joseph Freda, 
being the agent therein and in charge 
thereof, upon whom process may be served), 
has cemplied with the requirements of 
Title 14, Corporations, General, of Revised 
Statutes of New Jersey, preliminary to the 
issuing of this Certificate of dissolution. 
NOW THEREFORE, I, Lloyd B. Marsh, 
Secretary of State of the State of New 
Jersey, Do Hereby Certify that the said 
corporation did, on the Third day of Feb- 
ruary, 1947, file in my office a duly ex- 
ecuted and attested consent in writing to 
the dissolution of said corporation, executed 
by all the stockholders thereof, which said 
consent and the record of the proceedings 
aforesaid are now on file in my said office 


as provided by law. 

N TESTIMONY WHEREOF, I 
hereto set my hand and af- 
my official seal, at Trenton, 
this Third day of February, A.D. 

cne thousand nine hundred and | 
forty-seven. 
LLOYD B. 
Secretary of 
Feb. 6, 13, 20. 


It appears 


have 
fixed 
(Seal) 


MARSH, 
State. 
$12.80 





A-187) 

Ché “aed 
P. 
Sulliv 
et 

of 


(Chancery 
SALE—In 
Between Norbert 
and  Teckla 
Theek! a F. Sullivan, 
. fa., for salé 


ef New 
Sullivan, 
an, 
als., de- 
mortgaged 


SHERIFF'S 
Jersey. 
complainant, 
known as 

fendants 
premises. 
By virtue of the ove 
facias, to me dirc i; = 
sale by public vendue, a 
in Newark, on Tuesday, 
February next, at two o'clock P. M., all 
the following tract or parcel ef land and 
premises hereinafter particularly described, 
situate, lying and ling in the City of 
Newark, x County, New Jersey. 
Beginning at » Pudetad of a lot formerly 
sold by David ‘rockett te William Lee 
on the north side = William Street which 
beginning point ta one hundred and 
ninety-three fer ire¢ inches Westerly 
from the North West corner ef said William 
Street and High Street: thence running 
along said Lee's line North twenty degrees 
and three minutes East thirty feet: thence 
fifty feet; thence South sixty-seven degrees 
and thirty minutes East thirty feet; thence 
South twenty decrees and thirty feet: thence 
South twenty degrees and thirty minutes 
West one hundred and fifty feet to the 
aforesaid William Street; thence aleng the 
same North sixty-seven degrees and_ thirty 
minutes West feet to the place of 
Beginning. 
Being the same premises conveyer to said 
J. J. Henry Muller by Caroline | Straub, 
widow, by deed dated February 3, 1912 
Being known and designated at No. 149 
Willigm Street, Newark, New Jersey. 
The approximate 1 the 
to be satisfied by 
Fight thousand seven 
dollars and ninety-four 
— Ns 7 the cost 
vewar i 
WIL + IAM it. 
6 yo & Brass, Sol licitors 
tan, 30, Teb. 6. 13, 


stated writ of fieri 
shall expese for 


the 25th day of | 


thirty 





Decree | 
sum of 
eighteen 

cents ($8,718.94), 
of this — 


of 





“Sheriff. 


$19.74 





January 17, 1947 
HYMAN KAHN, de- 


Pursuant to the order of GPORGE H. 
BRECKER, Surrogate of the County of Essex, 
this day made, on the application ef the | 
undersigned, Executor of said deceased, 
notice is hereby given to the creditors 
said deceased, to exhibit to the subscriber 
under oath er affirmation, their claims and | 
demands against the estate of said deceased, 
within six onths from this date, 
will be forever barred from prosecuting or 
recovering the same against the subscriber. | 

MERVIN G. WIENER 
MERVIN G. WIENER, Procter 
790 Broad Street 
Newark 2, 
L.J.—Jan. 


ESTATE OF LILLIE 


ceased, 


N. J. 
23, 30, 6. 13, 20 


Feb. 





WILLIAM O. KUEBLER, de- 
SETTLEMENT 
given that the acconnts 
Trustees under the last} 
Will and Testament ef WILLIAM O. KUEB- 
LER. deeased, will audited and stated by | 
the Surrogate and reported for settlement to 
the Orphans’ Court of the County of Essex 
on Tuesday, the 18th day of March next. | 
Dated: Febrnary 10, 1947 
CARL 8S. KUPBBLER 
WEST SIDE TRUST 
CARPENTER, GILMOUR & DW 
Proctors 
75 Montcomery | Street 
Jersey City 2 J. 


Feb 


ESTATE OF 
ceased. 
NOTICE OF 
Notice is hereby 
of the subscribers, 


be 


COMPANY 
yYPR, 


13, 


20. Mar. 6, 13. 





1947 | 
de- 


January 27, 
ESTATP OF LIZZIE G. McINTOSH, 
order of GEORGE H. 
of the Connty of Essex, 
application of the 
said deceased, 
the creditors of 
said deceased, to to the subscriber 
under oath or aff mm, their claims and 
demands against the estate of said deceased, 
within six months from this date, or they | 
will be forever barred from presecut ing or 
recovering the same against the subscriber. 
A. DOERR 
FARKAS & 


“ Proctors 
11 Commerce Street 
J 


Newark 2, N. 
L.J.—Jan. 30, Feb 


oe 


R, Sur 
this day made 
undersigned, 
netice is hereby 


Execnt 
given 








January 18, 1947 
SADIE GRDENFIELD, de- 


to the order of GEORGE H. 
rrogate of the Connty of Essex, 
made, on the application ef the 
4, Executrix of said deceased, 
hereby given to the creditors of 
said deceased, to exhibit to the subscriber 
nrder oath or effirmatien, their claims and 
demands against the estate of said deceased, 
within six months from this date, or they 
will be forever barred from prosecuting or 
recovering the same acainst the subscriber. 
ELSIE EISENBDRG 

JOSEPH SIEGLER, Preetor 

_ Broad Street 

Newark N. J. 
LS: —Jan. 23, 30, 


ESTATE OF 
ceased. 
Pursuant 

BECKER, 

this day 

undersig 
notice is 


Sn 


Feb. 6, 13, 20 





January 29, 1947 
GERHAUSER, de- 


order of GEORGE H. 
of the County of Es- 
on the application of 
undersigned, Administratrix of said 
deceased. notice’ is her eby given to the 
creditors of said deceased, to exhibit to the 
subscriber under oath or affirmation, their 
claims and demands against the estate of 
said aeeonel, within six months from this 
date, er they will be forever barred from 
prosecnting or recovering the same against 


th becriber. 
tee MADELINE G. GERHAUSER 


OF JOHN A. 

to the 
Surrogate 
day made 


his 





| 
| 
| 


also | 


the Court House, | 


| tion, 


of | ii 


or they | N 
| engaged 


| arrangeing 


| Joh 


jall the 


| scribed, 





WILLIAM OSGOOD MORGAN, Proctor 
zee et oon 

ewer 

L.J.—Feb. 6, 13, 20, 27, Mar. 6. 
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LEGAL NOTICES ,, 


IN CHANCERY OF NEW JERSEY 

Patrick Glennon (also known as Glan- 

non) his heirs, devisees and personal re- 
presentatives and their or any of their 
eirs, devisees, executors, administrators, 
grantees, assigns or successors in right, 
title or interest: 
By virtue of an Order of the Court of 
Chancery made on the day of the date 
hereef in the cause wherein Frank Holding | 
Co. a corporation of the State of New Jersey | 
is complainant and Patrick Glennon (also 
known as Glannon) and ethers are defend- 
ants, 
the Bill of Complaint, on or before the 17th 
day of March next, and in default thereo 
the said bill of complaint will be taken as 
confessed against you. 

Said Bill of Complaint is filed to fore 
close a tax sale certificate No. 34588 affect 
ing the lands and premises commonly known 
as 17 Hoyt Street, ae and re- 
ferred to as Block 283 7 on the tax 
assessment maps of the y of Newark, 
which certificate is dated the 10th day of 
January, 
Office of Essex County in Bock X 96 of 
Mortgages page 272 and which was assigned 
to the complainant by written assignment 
dated the 6th day of March, 1946 and re 
corded in the Register’s Office of Essex 
County in Bock 311 of Assignments of 
Mortgages page 71. 

And you Patrick Glennon (also 
Glannon), your heirs, devisees 
representatives and their or 
heirs, devisees, executors, adr 
xrantees, assigns or successors in r 
or interest are made defendants becau 
ire the owners of the lands and premises 

‘ted by said tax certificate being 
foreclosed in these 

Dated: January 

SIDNEY FIN . 
SOL ICITOR hor 
< linton Street, 
Ne bang 2, N. 
Jan. 25, 30, Feb. 





To 


known as 
personal 


13, 2 


6, 





NEW JERS 

OF STATI 
ISBOL I TI ON 
may come, 


STATE OF 
DHPARTMENT 
CERTIFICATE OF 
all to whom these p 
Greeting. 
WHEREAS, 
by duly 
2 


To sresents 
satisfac 
of the 


It to my 


‘ ord 
- 


appears 
authenticated 
proceedings for the volun 
thereof by the unanimous con 
stockholders, deposited in my 
ELIZABETH NORTH 
CORPORATION 
a corporation of this State, whose principal 
office is situated at No. 49 '53 Edison Place, 
in the City of Newark, County of Essex, 
State of New Jersey (Samuel M. Goodman, 
being the agent therein and in charge 
thereof, upon whom precess may be 
has complied with the requiremenis of 
Title 14, Corporations General, of Revised 
Statutes of New Jersey, preliminary te 
issuing of this Certificate of Dissolution. 
NOW THEREFORE, I, Lloyd B. 
Secretary of State of the State 
Jersey, Do Hereby Certify that 
cerporation, did, on the Fourth day of} 
February, 1947, file in my office a duly 
executed and attested consent in writing t 
the dissolution of said corporation, executed 
by all the stockhelders, thereof, which said 
c ent and the record of the proceedings 
aforesaid are now on file in my said office | 
provided by ls 
IN TESTIMONY 
have heretc set 
fixed my official 
this Fourth 4 
one thonsan 
forty-seven 
LLOYD 
Secretary 
Feb. 6, 13, 


the said} 


as 
WHDREOF, 
my hand an 
seal, at T 
of February, 4 
(Seal) nine hundred 
MARSH, 
of State. 


20 $12.80 | 





COUNTY ORPHANS’ COURT 
TO THE CREDITORS OF 
SPATZ NOVBLTY AND SPECIALTY, CO., 
INC. . 
Spatz 
has on] 
and de-| 
assignment 
e ben-| 
with 
of 


given that 
5) eee: 
. executed 
rsigned an 
in trust for 
iin accordance 
tevised Statutes 
The assignor 


NOTICE is hereby 
N and Specialty 
hereof 
the 
entire estate 
f its crediters 
2-34:1 of the 
Jersey (1937). was | 
in business conducting a whole 
business of selling novelty items and | 
for the manufacture of the 
211 Glenridge Ave., Newark, 
New Jersey claims: x4 
be presented at the 
Cohen, 60 Park Place, 
three months from 
same will be 
r a dividend of 


Sé le 
same at 
ssex County, 
creditors must 
f Inlander & 

a within 
the 


in fo 


hereof 
coming 


or 
rom 

estate. 

Dated 


November 29, 1946. 


G 


$14.04 





(Chancery A-188) 

SALE—In Chancery cf 
3etween Commercial Mortg 
corporation, complainant, 
Incorporated, et als., 
fa., for sale of mortgaged 


New 
age 


and 


SHERIFF'S 
Jersey. 
Eisele, 
fendants. Fi. 
remises, 

By virtue of the 
fieri facis to me 
or sal y public 
House, in Newark, on Tuesday, the 
day ef March next, at two o'clock 
following tract or parcel of 
premises hereinafter particularly de- 
situate, lying anl being in the 
of Newark, Essex County, New Jersey. 
Beginning in the Southery’ line of 
Market Street at a point therein distant 
Easterly two hundred forty feet and forty- 
six hundredths of a foot (240.46') from 
the present Easterly line of Broad Street; 
thence running (1) Southerly along the 
line of premises adjoining on the West 
known as the Bonnel property, and 
through the party and alse along 
premises known as Turnbull and 
Gummersell property one hundred forty-six 
feet and one inch (146° 1"): thence (2) 
still along the same South fifty-nine (59) 
degrees nine (9) minutes East fifteen feet 
and three inches (15° 3°’): thence (3) still 
along the same South thirty-two (32) de-j| 
grees twenty-twe (22) minutes West sixty- 
three feet and eight inches (63’ 8'') to the 
Northerly line of Mechanic Street: thence 
(4) along the same South fifty-nine (59) 
degrees fifty (50) minutes East forty-two 
feet and one and one-half inches (42°1% | 
to premises of the Newark Electric Light! 
and Power Co.: thence (5) along the} 
same North thirty-two (32) degrees fifty | 
(50) minutes Bast sixty-three feet and six 
inches (63'6''): thence (6) still along the 
same South fifty-mine (59) degrees thirty- 
six (36) minutes East ten feet and ten 
inches (10° 10°’}; thence (7) still along 
the same and along premises adjoining on 
the East the premises herein described new 
belonging to the Estate of W Banister, 
deceased, and running through the center 
of the party wall between the premises 
herein described and said premises adjoin- 
ing on the East one hundred forty-seven 
(147') feet more or less te the Southerly 
line of Market Street: thence (8) Westerly 
along the same seventy feet four inches 
(70°4"") more or less to the place of Be- 


writ of 
expose 
Court 
4th 
P.M, 
land 


stated 
directed, I shall 
vendue, at the 


above 


and 


City 





known and described on the City 
Maps. ef Newark, New Jersey as Nos. 200- 
202-204 Market Street, running through 
and including Nos. 21-23 Mechanic Street. 
The approximate amount of the Decree 
to be satisfied by said sale is the sum of 
Six hundred and_ thirty-three thousand, 
two hundred and forty dollars and three 
cents ($633,240.03), tegether with 
costs of this sale. 


you are required to appear and answer | 


1944 and recorded in the Register’s | 


served), | 


the | 7 


| the 


| secretary 


| Will 


North Hudson Lawyers 
Club Meeting 


| The monthly luncheon meet- 
‘ing of the North Hudson Law- 
|yers Club will be held today at 
|12:15 P. M. at the Swiss Town 
House in Union City. 

The guest spedker will 
| Victor S. Kilkenny who 





be} 
is a} 


professor at Fordham Universi- | 
|Colie, J. rendered Jan. 17, 1947. 


|N. J. Court of Errors and Ap- 


| ty Law School. 





LEGAL NOTICES 





ATE OF NE 

DE P ARTME NT 

CERTIFICATE OF 

a to whom these pre 
Greeting 

WHEKE AS, 


W JE As 

OF E 

DISSOL ( FTION 

sents may come, 

It my satisfac- 

cord ef the 
dissolution 


appears to 


utl henticated 


dep in m} 
Sixties TH 


this State, 


Marsh, 
of New 
the said 

day of 
office a duly 


State 
that 
Fourteenth 
my 


said offic 
WHEREOF, 
hereto set , hand and af 
my official at Trenton 
Fourteen ay. os 
I n 


»., one 


by 


rovided lav i 
Tk STIMONY 


IN 
have my 


sea 


hundred 
forty-seven. 
LOYD B. MARSH, 
Secretary of State. 
Feb. 20, 27, Mar 


6 $12.80 





OF NE 
[MENT 


OF 


ce ATE 
PAR 


W JE ae eh 

OF ST: 
DISSOLT TION 
may ¢ 


I> 
CER rie ATE 
to 


whom these presents 


( me, 
Greet iwig 
WHEREAS, 
tion, by duiy 
proceedings =f 
thereof by the 
steckholders le 
NORTH FIFTEE? 
ee irporation of this State. 
ic i 60 


satisfac 
ef the 
dissolution 
all the 
that 


It appears 
auther iC 


principal 
Place, in 
State 
being 
hereof, 

has 
Title 14 
Statutes 


issuing 


whose 
Park 
f Essex, 


agent therein 
whom proc 
with the requirements of 
por General, of Revised 
New Jersey, preliminary te the 
f this Certificate of Dissolu ition. 
NOW THDPREFORE, 1, 
State of the 
Hereby Certify 
did on the Fourteer 
. 1947, file i office a dulv 
and atteste in writing 
» dissolution corporation execu 
all the stockhc thereof, which 
nt and the of the proce: 
eresaid are aed le in my said 
‘provided by 
IN TE STIMONY 
hereto set 
my official seal, 
Fourteenth day 
A. D., one the yusand 
ane forty-sever 
LLOYD B MARSH 
Secretary of State. 
Feb. 20, 27, Mar 


pon 
complied 
rations, 


ess may 


Marsh 
of New 
the said 
day of 


of 


son office 
WHEREOF, I 
hand and af 
at Trenton 
of February 
line hundred 


have 
fixed 
this 


my 


6 $12.80 





OF NEW JERSEY 
-rba and Mildred Buon 
and as guardian 


IN CHANCERY 
Salvatore n 
la, indiv 

atore Buonerba 


of 


ar of the Court of 
Jersey. made on the 
1947 in a cause wherein 
complainant, and Salva- 
al., are defendants, you 
ppear and answer the bili of 
before the 3ist day 
said bill will be 


you. 


order 


re req lires i to 

said complain: on or 

Mar r the 

nst 

is filed to fore 

dated October 5th, 

h, 1942 in 

ssex County in 

96 at page 12 which tax sale 

assigned to the complainant 

ated May 24th, 1946. 

ti te affects lands and prem- 

ises in the City of Newark,,County of pres 
and State of New Jersey known as No. 
snes ler Point Road, Block 1096, Lot 

n the Tax Map, and you, Salvatore Buon- 

a and Mildred Buonerba, 

as guardian of Salvatore Buonerba, are 

defendants because it is alleged that 

1 may have an interest in, or be an owner 
said premises 

Pallitta & Pallitta 

Solicitors of complainant 

9 Clinton St., 

Newark 2, N. 

Feb. 5th, 1947 

Feb. 1 20, 27, Mar. 

JAMES O. SULLIVAN, 


ESTATE OF 
ceased. 
NOTICE OF SETTLEMENT 
Notice is hereby given that the accounts 
of the subscribers, Executors of the last Will 
and Testament of JAMES O. SULLIVAN, 
deceased, will be andited and stated by the 
ate and reported fer settement to the 
Orphans’ Court of the County of Essex on 
Tuesday, the 25th day of March next. 
Dated: February 7, 1947. 
EVERETT 
FRANCIS 
RIKER, MARSH & SC 
744 Broad Street 
Newark 2, N. J. 
L.J.—Feb. 20, 


he ri ‘lose a tax 
sale certificate 


recorded November 24t 


of 


Dated 
L.J 


e 


6 





de- 


Surr¢ 


M. SCHERER 
JAMPS SULLIVAN 
HERER, Proctors 


Mar. 6, 13. 


S. HART. deceased. 
SETTLEMENT 


13, 





ESTATE 
N¢ 
Notice is 


OF MOLLY 
TICE OF 
hereby given 
the subscribers, Executors_ of 
and Testament ef MOLLY S. 
deceased, will be audited and stated by the 
Surrogate and reported for settlement to 
the Orphans’ Court of the County of Essex 
on Tuesday, the 18th day of March next. 
Dated: sat 947. 


of the 


LILLI AN Be AC KMAN 
LOUIS S. COHEN, Prector 

17 Academy Street 
Newark 2, N. J. 

L.J.—Feb. 6, 13, 


6, 
ESTATD OF MARIE RADEMAEKERS, de- 
ceased. 
NOTICE OF SETTLEMENT 
Notice is hereby given that the accounts 
of the subscriber, Executor of the last Will 
and Testament of MARIE RADEMAEKERS, 
deceased, will be audited and stated by the 
Surrogate and reported for settlement to the 
Orphans’ Court of the County of Essex on 
Tuesday, the 18th or ot March next. 
January 24, “ 
inet ¥ PA M. STRACK 


20, 27, Mar. 6. 








Newark, N. J., January 27, 19 

WILLIAM H.’ BUTLER 8D., 
Joseph E. Cohn, Solicitor. 
L.J.—Feb. 6, 18, 20, 27 


47. 
Sheriff. 
$29.82 


1 


GPORGE McELROY, Procter 
soe ee oe Street 

zabeth, N. 

ee 80, Feb. 6, 13, 20, 27. 


1942 and | 
the Office | 
mort- | 


individually | 


, peals. 


29th | 


Said | « 


| secretary 


| corneration did 


$14.70 | 


| consent 


that the accounts | | 
last | 
HART, | 


} anon 
| eomnifed with the 


| a 
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DIGESTS OF RECENT OPINIONS 





NEGLIGENCE — A leader, 
clogged with ice, caused water 
to flow upon the sidewalk 
and freeze, Held, without 
more, there was no evidence 
of negligence upon which the 
case could be submitted to 
the jury. 

Digested from an opinion by 


Felter  v. 
—William V. Breslin. For re- 
spondents—John E. Selser. 


This is an appeal by defend- 
ants from a judgment in favor 
of the plaintiff. The complaint 
was grounded in negligence in 
permitting a certain gutter or 
leader to become and remain 
stopped up and in a state of 
disrepair and as a result water 
flowed over sidewalk, froze and 
thus caused the plaintiff to slip. 


The burden is upon plaintiff 
to establish facts from which 
negligence may be inferred. The 
record discloses no evidence of 
disrepair. The undisputed tes- 
timony is to the contrary. The 
evidence was that the leader 
was clogged up with ice and 
there was no evidence as to how 
long that condition had existed. 
In this state of the evidence, it 
was error for the trial court 
to submit the case to the jury. 





LEGAL NOTICES 





STATE OF NEW 

DEPARTMENT 
RT LEICAT E OF 
a “hom these 


JERSEY 
OF STATE 
DISSOL TION 
1 ts may c 


To reser me, 
Greet ing 
WHEREAS, 

tion, by duly 

nroceedin for 
thereof by the 
sirens 


It appears to 
authentic ated record the 

the voluntary dissolution 
— Us consent of all the 


i : 
LETCHER ‘ vias 


my satisfac 


xs 


1 
CORP 
a cor poration of this State, whose principal 
office ng No. 60 Park Place, 
the 5 Cou nty ssex, § 
of Trugman, 
charge 

be : 
requirements of Ti 


the 


agent therein 
whom process 
complied with the 
Corporations, General, of Revised 
of New Jersey, preliminary te thie 
of this Certificate of Dissolution. 
NOW THPREFORE, I. Liovd B 
secretary of State of the State 
Jersey, Do Hereby Certify that 
corporation did on the Fourteenth 

February, 1947, file in my office 
executed and attested consent in writing to 
of said corporation executed 


the dissolution 
Iyy all the stockholders thereof, which said 
consent and the record of the pr edings 

now on file in my said office 


aferesaid are 
provided bv law 
IN TESTIMONY WHEREOF, I 
, hand and af- 


hereto_ set 

my official at Trenton. 
Fourteenth of February 
A. D., one thonsand nine hundred 
and forty-seven. 

LLOYD B. MARSH, 

Secretary of State. 


Feb. 20, 27, Mar. 6 


he As 
14 
Statutes 
issuing 


Marsh, 


of New 
the said 


as 
have 


fixed 
this 


$12.89 





ATE OF NEW JERSE x 
DEP ARTMENT see IT A 
CERTIFICATE DIS 
o al whom 
‘Grne tir 
WHE I f: AS 
tion. bv duly 
nroceedir or ht 
thereof “sig the u nani mous consent of 
steckholders. denosited in office, 
en ENTH C ‘ORP 
this State, whose 
f 60 Park 
unty ¢ # 
T 


It aprears 
aut! ean 
th 


satisfac 
ef the 
dissolntion 
all the 
that 


” being 
thereof, 
served). has 


Me 
‘therein and 
} process may he 
with the requirements of Title 14. 
tions. General. of Revised Statutes 
Jersey, preliminary te the issuing 
Certificate of Dissolntion 
THPREFORE, I. Llovd B. Marsh. 
of State of the State of New 
Do Hereby Certify that the said 
on the Fonrteenrth day of 
office ai dulr 


. file in my 
attested consent in writing to 
erecnted 
id 


om 


of New 
of this 
NOW 


Jersey, 
February. 


the dissolution of said corporation 
Wy all the stockholders thereof. whi 
ang the record 
aferesaid are now on fil 
provided br law 

IN TESTIMONY 
have hereto set 
fixed my official seal, 
this Fourteenth dav 
A. 1D.. one thousand 
and forty-seven 
LLOYD B. MARSH 
Secretary of State 


Feb. 20, 27. Mar 


as 
WHEREOF. 
my hand ard 


hundred 


6 





STATF OF NEW JFRSFY 
DEPARTWENT OF STATE 

[PRTIFICI jesighs OF DISSOLUTION 
aay lt F 


a these presents may c 


me, 

Granta 

ne AS. It annears to 

t authenticated 
the 


nmnani 


my _ satisfac- 
record ef the 

volnntary dissalntion 
wer lie consent of all the 
de ed _in my office. that 
SEVENTEENTH CORP. 

‘ whose nrinci inal 

&0 Park Place. in 
n of Essex, State 

Trneman,. being 

charge thereof, 

he served). has 
requirements of Titie 14 
st Gener ral. of Revised Statntes 
New Jersey, preliminary te the issuing 
of this Certificate of Dissolntion. 

NOW THPRFFORE. 1. Liovd B. Marsh 
secretary of State of the State of New 
Jersey. Do Hereby Certify that the said 
corneration did on the Fonrteerth day of 
Febrnary, 1947. file in mv office a dniy 
execnted and attested consent in writing to 
the disen'ntion of said enrnoration erecnted 
tr all the stockholders thereof, which said 
—— and the record of the nroceedines 
aforessid are may on file in my said office 
as provided br law 

IN TFSTIMONY WHEREOF. 
have hereto set my hand 
fixed mv official seal, 
this _Fonrteenth dav of Fehrnarr 
A. T.. one thousand nine hundred 

and fortr-se 
Lior R "MARSH. 
ecretaru of State. 
L.J.—Feb. 20 Mar. 6 


1 lr 
L for 
thereof by the 
steckho'ders 


ef Newark 
€ Jersey 
agent therein 
whom process 


the 


Cornorations, 


T 
and af- 
at Trenton 


(Seal) 


$12.80 


oo 
=f. 


Hasbrouck | 
Heights B & L. For appellants) 
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NEGLIGENCE—RAILROADS 
A traveler approaching 


guarded crossing, is not y 


der a duty to look and list 
for approaching trains. 
—Where R. R. operates gy 


F 


at a crossing and the cag) 


are up, a traveler has 
right to assume it is safe { 
him to cross the tracks. 
Digested from an opinion | 
Freund, J. rendered Jan. 
1947. N. J. Court of Errors 
Appeals. Girardin v. N. vi) 


: 


Long Branch R R Co. & Peg 


R. R. Co. 


sons, Labrecque & Borde 


For appellant—P,) 


Theodore D. Parsons, of couns} 
For respondents — William} 


Hanlon; J. Victor Carton, 


counsel. 


« 


Plaintiff appeals from a yw | 


dict of no cause of action. 
The suit was instituted to, 
cover for the death of lL 
Girardin. Decedent was 
tempting to cross the tracks 
defendant at a regular cross 
when he was struck by a tra 
crossing, but the 
lowered do not 
the sidewalk. 


the 

when 

over 
The 


plaintiff contends 


fendants failed and neglecg 
to give any warning of the g 


™ 


proaching of the train. 
testimony was conflicting asj 
whether the train gave any 


Lu 
Plai 


ned 


nal of its approach and as 


whether the gates were dow 


when decedent started to cn q 


the tracks. 


Plaintiff alleges the cog 
erred in charging the jury; 
plaintiff’s request that deceas 
was absolved from _ stoppiy 
looking and _ listening 
gates are operated and 
contradictorily charging 
the existence of the gate 
though negligently ope 
did not absolve deceased 
the duty of observation. 

R. S. 48:12-82 and 


the 
the 
S, 


ral 
fr 
It 


84 


q 


whe 


applicable and were read to § 


jury. 


Sec. 82 provides that wh 
a R. R. operates gates and i 
gates were not down at least 
minute before the train cros# 
the question whether the 
jured was or was not guilty 
contributory negligence 
question for the jury. 


1s 
a 


Sec. 84 provides that wher 
R. R. operates gates any P 
son shall, during such hours 
posted notice at the cr 
specifies, be entitled to a 
the gates are in proper 
and will be properly ope 

The court charged pl 
requests which were to 
fect that if the gates were 
deceased was entitled to ass 
it was safe for him to cr 
and was absolved from the 
ty of stopping, looking 
listening. The court 
charged defendants’ 
which was to the effect tha 
the defendant was negligent 
the operation of the gates, t 
does not absolve deceased 
the duty of making any 
pendent observation for 
purpose of ascertaining whe! 
a train was approaching. 

These contradictory ¢ 
must have confused the 
and are prejudicial error © 
the latter charge is incom 
The jury could not have km 
which rule of “law to 
This court, considering 2 § 
ilar situation, has unanim0 
held that there is no duty 
a traveler approaching a om 
ed crossing to look and ls 
for approaching trains, ° 
that he is entitled to assuZt 
is safe for him to cross 
tracks if the gates are uD. 

As to the question of whé 
there was an obligation to? 
vide crossing gates on the © 
walk, the court does not | 
on the question in view 
finding of reversible erro 
the charge. ; 

Reversed and a_ veniré 
novo awarded. 


or 


ri 


requ 
tha? 


in 


4 


ape 


ned 
Ge 
verd 


PT10 


+ tl 
porti 


nsel 
ted 


pplen 


‘ 


Appli 
w tr 


dict 


Pjudic 


€SS1V 


Bt th 


the 


prope 


fo! 


prova 
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avi 


he t 
ar 
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DIGESTS OF RECENT OPINIONS 





DS gRACTICE — Exception to 











ing { : ee 

ot wpghas returned its verdict is of | 
| lisg) no avail, and absence of trial 
‘ counsel during jury’s deliber- 
; gate ations does not curtail judge’s 
> gapmright to give supplemental 
as tpminstructions nor extend the 
afe jpmtime for exceptions thereto. 


‘ks. 
lion 
an. ie 
TS ay 
. & 


4 


t—Pa 
30rdeds 
Ouns 
liam # 
fon, ¢§ 


EW TRIAL — Jury first re- 
turned improper verdict for 
§5000 and after supplemental 
instructions returned verdict 
for $8500, Held, denial of new 
trial was not abuse of discre- 
tion since there was evidence 
which, if believed, would sup- 
port the increased award. 
RDICTS—A jury verdict in 
improper form is not conclu- 
"sive as to damages, it is a 
P nullity. 


PEAL—A judgment of the 
“Bsupreme Court reversing a 
Miower court and remanding 
Mthe cause, is a final judgment 
Wfrom which an appeal will lie. 
Digested from an opinion by 
e Chancellor rendered Jan. 
, 1947. N. J. Court of Errors 
hd Appeals. Salvato v. N. J. 
phalt. For plaintiff Leo 
psenblum. For defendant — 


Pergs 

















ds george D. McLaughlin (Philip 

oclecaf Lustbader of counsel). 

the gmPlaintiff sued for injuries sus- 

1. Tymgined when a steam boiler 
“@ened and operated by defend- 












ry OQ = 
& 
- # 
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t exploded. A jury returned 
@verdict in his favor for $8500. 
ommmprior to rendition of this ver- 
+ the jury had come in and 
TFeported: 

‘Your honor, we the jury 
OWMihd that the plaintiff has cause 
@ action in the amount of 
000 plus medical, legal and 
rt costs”. 

he Court then instructed the 
> that their verdict “must be 
one sum in which is included 
e medical expenses, hospital 
ls, doctor’s bills and any oth- 
bills which have been sub- 
tted to you under the evid- 
e”. 


he jury retired again and 
urned the verdict for $8500. 


in 
; 
. 
1} 
> 


t wh4@@unsel for defendant was not 
and @iMesent during this time. It 
least not until the next day that 
cross nsel asked for and was 
the pnted an exception to the 


uilty @plementary charge. 


PMpplication was made for a 

trial on the ground the 
dict was the result of bias, 
Pjudice, mistake and grossly 
essive. The additional ground 
Bt the verdict was contrary 
the charge and included an 
proper element of damages, 
formally saved with the 
proval of the court and thus 
S available on appeal. 












The trial judge denied a new 
al and found plaintiff sus- 
ned injuries which justified 
ng ume Verdict and therefore the 
-- dmmedict was not the result of 
» prejudice, etc. 


Defendant appealed to the 
preme Court on the grounds 
the court erred in not 
prging the jury that legal 


ging 
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charge taken after the jury} 


and court costs were not re- 
coverable and (2) 
abused its discretion in dis- 
charging the rule to show cause. 


As to the first point, the Su- 


the court! 


CEMETERIES Lands of a 
cemetery association laid out 
in lots and dedicated to bur- 
ial purposes are not subject 
to sale to satisfy a mortgage 
debt, though there have been 
no interments in parts there- 
of. 


preme Court held the exception | 


taken after the jury had re- 
turned its verdict was too late 
since the supplemental charge 
was in open court and counsel’s 
absence did not serve to curtail 
the courts province to give fur- 
ther instructions in open court 
as the occasion might demand. 
This court concurs in that rul- 
ing and in addition finds there 
was no error in the supple- 
mental charge. 


As to the second point, the 
Supreme Court held the trial 
court had committed reversible 
error in discharging the rule to 
show cause. This was on the 
ground the jury should have 
increased the verdict to $5155 
since the only medical bills 
proved totaled $155 and the in- 
crease of $3500 in the second 
verdict was therefore excessive 
and the result of bias and pre- 
judice. Such reasoning is based 
on the premise that the figure 
of $5000 in the first verdict was 
conclusive as to the damages 
for the injuries. This court 
does not agree with that con- 
clusion. 


It is fundamental that on an 
application for a new trial on 
the ground of excessive dam- 
ages, the court interferes with 
the juries discretion with re- 
luctance, and never, except in 
a clear case. And it is also set- 
tled that the trial courts dis- 
position of such an application 
is res adjudicata in the Su- 
preme Court and cannot be 
disturbed unless the Supreme 
Court finds an abuse of dis- 
cretion. If there was sufficient 
evidence before the jury, which, 
if 
verdict rendered, the court can- 
not interfere. 
which, 
tain the award, and the trial 


court so found, hence it was not) 


guilty of abuse of discretion 
and did not commit reversible 
error. 


As to the circumstance of 


the two verdicts, the first was! 


in improper form, void, and 
could not be received. When 
the jury again retired it was 


free to consider the question) 


of damages de novo and may 
very Well have done so. The 
first verdict was not conclusive; 
on the contrary it was a nullity. | 

Defendant raises the further| 
point that since the judgment 
of the Supreme Court was a} 
reversal and a remand for a 
trial de novo, there is no final} 
judgment from which this ap- 
peal can be taken. 


Where as here, a judgment 
is removed by appeal to the 
Supreme Court, the -judgment 
of that court reversing that of 
the lower court and remanding 
the cause is a final judgment) 
reviewable by writ of error be-| 
cause by the appeal a new suit 
was instituted the judgment) 
wherein was final and the sub- 
stantial matter invoked is the 
legality of the original judg- 
ment, which was a final judg- 
ment, and if legal ought to be 
restored. 

The judgment of the Supreme 
Court is reversed and that of 
the trial court affirmed with 
costs. 
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believed, would justify the) 


There was proof} 
if believed, would sus-| 


| cipal. 


—The exemption of cemetery 
lands from execution is ef- 
fective whether the execution 
emanates from a judgment 
at law or from a decree of 
the Court of Chancery. 

INTEREST—Compound interest 
is not recoverable unless there 
has been a conclusive settie- 
ment between the parties, or 
a judgment combining prin- 
cipal and accrued interest, or 
a special agreement confirm- 
ing such exaction. 

Digested from an opinion by 
Jayne, V. C. rendered Feb. 6, 
1947. In Chancery of New Jer- 
sey. Between Abramowitz and 
Washington Cemetery. For com- 
plainants — Herman H. Anek- 
stein. For the Cemetery—George 
W. C. McCarter. Other appear- 
ances Mac cC. Berman, 
Mitchell H. Fleischer, Samuel 
L. Rosenberg. 


The object of the bill herein 
is to foreclose two mortgages. 


The mortgages in the sum of| divisable. 


/$10,000 and $6,000 respectively | 
were executed in 1930. The) 
premises were thereafter ac- | 
quired by defendant cemetery | 
association and laid out as a 
cemetery. The mortgages were 
subsequently assigned to com- 
plainants and are now admit- 
tedly, in default. It appears 
that there are interments in 
some sections and that there 
are other sections, which 
though available, are not at 
present in actual use for burial! 
purposes. Defendant resists the'| 
prayer for a decree directing a| 
sale of the lands. Complainants | 
contend the sections not yet) 
used should be sold. 

The land of a duly organized | 
cemetery association which is| 
laid out and dedicated for bur- 
ial purposes is not subject to} 
sale under execution to satisfy | 
a mortgage debt, although there} 


| 





have been no interments in) 
|parts thereof. Collection must | 
{be pursued by the _ statutory| 


means of sequestration of in-| 
come. It is immaterial whether 
the process of execution eman- 
ates from a judgment at law or'| 
from a decree of this court. 

A second question raised con-} 
cerns the interest item. On 
Dec. 1, 1940, the then mort- 
gagees and the defendant en- 
tered into an agreement in 
which defendant acknowledged 
there was owing $12,579,93 on} 
principal and $6,407.54 for in-| 
terest and the mortgagees 
agreed to accept $9,000 for prin- 





|cipal and interest, with interest | 
jat 3%, if paid in the manner| 
| Specified, but if the defendant) 


defaulted the full indebtedness | 
of $18,986.69 less any subsequent | 
payments would be revived. De-| 
fendant did default. The in- 
quiry arises whether complain- 
ants are entitled to 6% on $18,- 
986.69 or on $12,579.53. 

The general rule is that com-| 
pound interest is not recover- 
able unless there has been a 
settlement between the parties 
of a conclusive character, or a| 
judgment whereby the principal | 
and interest have been con-| 
verted into a new principal) 
debt, or a special agreement) 
confirming the exaction of com-| 
pound interest. 

The intention of the parties! 
by the agreement of Dec. 1, 1940) 





| was that default by defendant | 
would merely result 


in a re-| 
storation of the status quo ante.| 
Interest has therefore accum- 
ulated only on the unpaid prin- 
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{this suit. 


ACTIONS—A single or entire 
cause of action cannot be 
subdivided into several claims. 

—Suit and judgment on part 
of a single cause of action 
bars~suit thereafter for any 
other part. 

Digested from an opinion by 
Bodine, J. rendered Jan. 
1947. N. J. Gourt of Errors and 
|Appeals. Marino v. Wald. For 
|appellant — Nicholas Martini, 
{Isadore Rabinowitz. For de- 
|fendant — Ward & Levinthal, 
|Maurice Levinthal. 
| The appeal is from a judg- 
ment entered on a motion to 
strike the complaint. 
| The complaint alleges plain- 
| tiff started working for defend- 
jant in 1933 at a weekly wage, 
‘and that there was an agree- 
|ment for additional payment 
|for overtime work. He seeks to 
|recover for overtime work from 
|June 25, 1939 to Feb. 12, 1944 
;when the employment ended. 
|The complaint further states 
|that a suit was brought for re- 
| covery of overtime pay from 
|Mar. 14, 1943 to Sept. 14, 1943 
,and judgment was entered in 
|that action. 
| The court properly struck the 
|complaint. The contract of 
|employment was entire and in- 
Having elected to 
subdivide it into several claims, 
and having prosecuted one of 
those claims to judgment, plain- 
tiff is not at liberty to bring 
This was not a cause 
of action for a distinct service, 
and is not a separate cause of 
action. The suit is for part of 
one indivisible demand, (pay- 
ment for overtime work) and 
having elected to sue for part 
he is barred from suing for an- 
other part. 

Affirmed with costs. 





LANDLORD AND TENANT — 
Where a tenancy is created, 
the law will imply a contract 
to pay a reasonable rental 
for use and occupancy. 

APPEAL—Findings of fact by 
the judge sitting as jury, on 
conflicting evidence, are con- 
clusive on appeal. 

Digested from an opinion by 
Eastwood, J. rendered Feb. 10, 
1947. N. J. Supreme Court. Un- 
derwood v. Katz. 
—James A. McTague. For de- 
fendant—Harry Indursky. 

Defendant appeals from a 
judgment entered in the Dis- 
trict Court against him. 

Plaintiff sued for the reason-. 


17,| 


For plaintiff | 


R. Kraft. 


Common Pleas 


New Jersey. 


On Wednesday, 
1947, at 4:00 P. M., Camden 
County Bar Association Legal 
|Institute will hold 
meeting, at which time, mem- 
bers of the Camden County Bar 
Association will be invited to at- 
tend a forum discussion on 
workmen’s compensation, to be 
delivered by Honorable Wayne 






Camden Bar To Hold 
Second Institute 


March 12, 


its second 


The forum, under auspices of 
the Committee of Legal Insti- 
tutes headed by Frank M. Lario, 
Chairman, will be held at the 
Court 
Court House Building, Camden, 


Room, 


It is intended by the forum 
discussion and informal lecture, 
to give to the practicing lawyer 
of this vicinity, helpful hints 
from “Bench to the Bar.” 








fees; 


cumstances, 


peals. 


& Albach. 


his services. 


cellor. 
the 





able value for use and occupan- | 


cy of two stores, one for 16 


a reasonable value was $10 a! tempt 


month and awarded judgment 
for $330. 


Although there may not have 
been an express contract to pay 
rent, there was at least an im- 
plied promise to pay the reas- 
onable value for use and occu- 
pancy. There is nothing in the 
testimony to negative the exist- 


ence of a tenancy. This being} 
so, the law will imply a contract; 


to pay a reasonable rental for 
the use and occupancy by the 
occupant. The trial court found 
as a matter of fact that there 
was a tenancy and that de- 
fendant had agreed to pay a 
reasonable sum. There being 
evidence to support this find- 
ing, this court will not, on ap- 
peal, disturb it. Findings of 
fact by the trial judge, sitting 
as a Jury, on conflicting evid- 
ence, are conclusive on appeal. 





Affirmed with costs. 


FEES—There is no fixed sum 

for counsel fees or masters 
reasonable 
depend upon the varying cir- 


allowances 


Digested from an opinion by 
Donges, J. rendered Jan. 17,1947. 
N. J. Court of Errors and Ap- 
Waldor v. Bruey. 
appellant—Kalisch & Kalisch. 
For respondent Waldor—Ruback 
For 
Clancy—John J. Clancy, pro se 
and Foley & Francis. 

These appeals are from an 
order approving the report of a 
special master fixing the liabil- 
ity between the partners and 
from an order fixing the ‘allow- 
ance of $6500 to the master for 


For 


respondent 


The record in the matter is 
voluminous and includes a 58 
page report by the master to- 
gether with a full and com- 
plete opinion by the Vice Chan- 
The court has reviewed 
Situation and considered 
the arguments and is convinced 
that the proofs amply support 
the conclusions reached in the 
court below and that the order 
confirming the masters report 
should be affirmed. 

As to the allowance, it is ar- 
gued that this court in Armour 
vy. Armour set down a norm or 
maximum of $83.33 per day for 
counsel fees, and that applying 
this scale the allowance should 
have been $4,166.50. 

This court is not convinced 


that the Vice Chancellor abused 
|his discretion in fixing allow- 
months and the other for 17|ance at $6,500. Reasonable al- 
months, which defendant had/|lowance for services of the kind 
used for storage space. Plaintiff|involved depends 
fixed the rate at $16.00 per|circumstances and it would not 
month. The Court determined! be fair and reasonable to at- 


to 


This 
firmed. 


order 


is 


on varying 


establish a fixed 
j}amount for such services. 
likewise af- 
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Registered with 
Graduate U. 


Me. 
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MEXICAN ATTORNEY 


zican Consulate 


Law School 
Mezrican Immigration Cases 


Luis Rojas de la Torre 


50 East 42nd Street, N. Y. 
MUrray Hill 2-0780 
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MEXICAN LAWYER 
Merican Consulate 
LORENZO J. ROEL 
149 BROADWAY, NEW YORK 
BArclay 7-4796 
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ESSEX COUNTY COURT OF COMMON PLEAS 


Criminal 
Judges Flannagan and Hartshorne 


Civil 
Judge Conlon 
Judge Flannagan 
Judge Hartshorne 


Week of Feb. 24 
Week of Mar. 3 
Week of Mar. 10 
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COURT NOTES’ 


Judges Hartshorne and 


The Civil Part Schedule is as follows: 


Mondays—Miscellaneous motions and appeals. 
Tuesdays—Orphans Court. 
Motions addressed to actions at law are heard on Fridays by Judge Naughright. 


HUDSON COUNTY COURT OF COMMON PLEAS 


December Term, 1946 


Date Judge Duffy Judge Ziegener 
Feb. 21 Motions and Miscellaneous Orphans’ Court 
‘4 28 Motions and Miscellaneous 
Mar. 7 Motions and Miscellaneous Orphans’ Court 
if 14 Orphans’ Court Arraignments and Senten 
“4 21 Motions and Miscellaneous Orphans’ Court 
28 Motions and Miscellaneous Arraignments and Senten 


Judges Conlon and Flannagan 


Wednesdays—Sentences. 
Thursdays—Special Sessions Trials 


Arraignments and Sentences Orphans’ Court 


Actions at Law 
Judge Naughright 
Judge Naughright 
Judge Naughright 


Conlon 


Schedule for Fridays 


Judge Drewen 
Arraignments and Sentences 


Arraignments and Sentences 
ces Motions and Miscellaneous 

Arraignments and Sentences 
ces Orphans’ Court 





ATLANTIC COUNTY 

Supreme and Circuit 
Hon. Albert E. Burling 
Trials commence March 17. 


Motions—Second and Fourth | 
Fridays at Circuit Cour 
Room. 


BERGEN COUNTY 
Supreme and Circuit 
Hon. J. Wallace Leyden 
High number reached 
Weekly call—390. 
Daily call—371. 


8 


Motions—First and Third Friday/| Trials commence March 3rd. 
of each month while at Circuit. 


Common Pleas 
Hon. Herman Vanderwart 
High number reached, 
Weekly call—i01. 
Daily call—101. 
Motions—First Friday of each 
month. 


BURLINGTON COUNTY 
Supreme and Circuit 
Hon. Albert E. Burling 


Trials, date to be announced. 
Motions—First and Third Fri- 


days at Camden; Second and) 


Fourth Fridays at Atlantic 
City 
Common Pleas 
Hon. Charles A. Rigg 


Motions every Thursday. 








FLORIDA ATTORNEY 


SAMUEL J. RAND 

309 Calumet Building 

10 N. E. Third Avenue 
Miami, Florida 





PATENT LAW OFFICE 
ANDREW BURT GOMORY 
18 Melrose Terrace 
Elizabeth 3, N. J. 
CONSULTATIONS 
EL 3-0047 EL 3-2255 














NORMAN N. POPPER 


REGISTERED PATENT 
ATTORNEY 
Counsellor at Law 
17 Academy St., Newark 2, N.J. 
Mitchell 2-1406 











LICENSED Elizabeth 2-3359 
BONDED 2-4644 


Hanus Detective Agency 
Suite 601-602 
1143 East Jersey Street 
Elizabeth, N. J. 
CHARLES HANDS, Principal 











Licensed Telephone 
Bonded Asbury Park 7140 
License No. 476 If No Anewer 


Manasquan 3552 


Glendon J. Tranter 
PRIVATE INVESTIGATOR 
BLECTRONIC & SCIENTIFIC 

DBTBCTION EQUIPMBNT 
—Diverce Evidence Obftained— 
710 Mattison Ave., Asbury Park 











CAMDEN COUNTY 
Supreme and Circuit 
|Hon. Samuel H. Shay 
| Hon. Albert E. Burling 
Trials in progress 
t| |Motions—First and Third Fri- 
| days. 
Common Pleas 
|Hon. Bartholomew A. Sheehan 
| Motions—Every Friday. 


CAPE MAY COUNTY 
Supreme and Circuit 
Hon. Albert E. Burling 


Motions—Second and _ Fourth 
| Fridays at Atlantic City. 
Common Pleas 
|Hon. Anthony J. Cafiere 
|Motions every Wednesday. 
CUMBERLAND COUNTY 
| Supreme and Circuit 
|Hon. Ralph J. Smalley 
Motions will be heard at Court 

House Trenton every Friday 
Common Pleas 
| Hon. Solve Tuso 
Motions—Every Friday at Court 

House, Bridgeton. 

ESSEX COUNTY 

| Assignment Judge— 
| Hon. Joseph L. Srhith 
|Acting Assignment Commission- 
| er—Arthur M. Goldbaum. 
Supreme and Circuit 
|/High number reached— 

Weekly call—915. 

Daily call—745. 
Motions—Every Friday. 

Common Pleas 

Hon. W. Stanley Naughright 
High number reached— 

Weekly call—485. 

Daily call—484. 

Motions every Friday. 


GLOUCESTER COUNTY 
Supreme and Circuit 
Hon. Samuel M. Shay 
Trials concluded for the term. 
Motions—Every Friday at Court 
| House Camden, 10:00 A. M. 


| 
HUDSON COUNTY 
Supreme and Circuit 
|Hon. Thomas Brown 
|High number reached 
| Weekly call—210. 
| Daily call—182. 
Motions—Every Friday. 
Common Pleas 
| Hon. Paul J. Duffy 
| High number reached 
| Weekly cali—242. 
Daily call—155 
| 





Motions—Every Friday. 


| MERCER COUNTY 
Supreme and Circuit 
|Hon. Ralph J. Smalley 
| Trials now in progress. 
Motions—Fridays at ten o’clock. 
Common Pleas 
Hon. Charles P. Hutchinson 
Common Pleas trials begin im- 
mediately following conclusion 
of criminal list. 
Weekly call Friday preceding 
beginning of Common Pleas 
trials and each Friday there- 
after at ten o’clock. 
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Orphans’ Court—First and third 
Fridays at two-thirty. Adop- 
tions—at one-thirty. 

Juvenile Court — second and 
fourth Fridays at one-thirty 





STATE OF NDW_ JERSEY 

DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTK 
all to whom these presents may 
Greeting: 
WHEREAS, It appears to my «, 
| tion, by duly authenticated record « 
| proceedings for the voluntary d 





Current Tax Decisions | 


To 


ie 





By Samuel J. Foosaner 






EMPLOYEE’S TRUSTS 














be reof by the unanimous consent 
the stce kho! ders, deposited in my o 
CONTRIBUTIONS BY PART- | SEVENTEENTH STRBET™ con 





a corporation of this State, whose 







NERSHIP FOR EMPLOYEES | office is situated at No. 60 Park Pig. 
the City of Newark, County A 
OF SUB-PARTNERSHIPS NOT | state of New Jersey (Jack Try 
being the agent therein and ir 
DEDUCTIBLE; REASONABLE | thereof, upon whom process may be « ‘ 
has complied with the requiremen, 





Title 14, Corporations, General, 





CONTRIBUTIONS BY  SUB-| 


PARTNERSHIPS DEDUCTIBLE. | {othe “femieg of tals’ Contimenbe’ art 
The Forcum-James Construct- |’ “Note ag" I, Lioyd B. y, 
ion Company, a partnership, | $2c7t#",,.07 State of he State 
owned a 50% interest in each of sec moe mn the Eighteenth 
three other partnerships. The cuted ' anc ed consent i 
four companies created a pen-| ;' i on of pov cn ae 
sion trust in 1941, making con- ment gre ie Swerd ¢ 
tributions in behalf of their em- g provided by lav " 
ployees. The Construction love Marche mak dee Meee 
Company contributed $20,000. to — a ae Ri 
the trust, for the benefit of four thousand nine by 
participants, none of whom 

were either partners or em-|, | ;,,, 

ployees of that Company. This - 

contribution was based on serv-| 

ices rendered by such’ partici- | j.ug 

pants to the sub-partnerships. 
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my said 
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(Seal) A.D., 
and forty-s 


f orty-sev 
LLOYD B. 
Secretary of 


one 





MARSH, 
State. 
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U etary 
20, 27, Mar 











Februs 
M ( 






at Juvenile Shelter. 
Motions—Every Friday. 


MIDDLESEX COUNTY 
Supreme and Circuit 
Hon. Daniel J. Brennan 
Trials 
January 14th. 
Common Pleas 
Hon. Klemmer Kalteissen 








hears motions on the 1st and 
3rd Fridays and Judge Morris 
on the 2nd and 4th Fridays. 


MONMOUTH COUNTY 
Supreme and Circuit 
Hon. Robert V. Kinkead 
High number reached 
Weekly call—92. 
Daily call—70. 
Motions—Friday, March 7 at 
10:00 A. M. 
Common Pleas 
Hon. J. Edward Knight 
Motions 1st and 3rd Thursday 
of each month at 1:30 P. M. 
Orphans Court matters heard 
every Thursday at 10:00 A.M. 


MORRIS COUNTY 
Supreme and Circuit 
Hon. J. Wallace Leyden 
Trials concluded for the term. 
Motions—Fridays, while at cir- 
cuit. 
Common Pleas 
Hon. Albert H. Holland 
Trials concluded for the term. 
OCEAN COUNTY 
Supreme and Circuit 
Hon. William A. Smith 
Trials will resume on March 31 
and will continue into the April 
Term. 
PASSAIC COUNTY 
Supreme and Circuit 
Hon. Robert H. Davidson 
High No. reached— 
Weekly call—303. 
Daily call—258. 
Motions—Every Friday. 
Common Pleas 
Hon. Joseph A. Delaney 
High No. reached— 
Weekly call—218. 
Daily call—149. 
SALEM COUNTY 
Supreme and Circuit 
Hon. Ralph J. Smalley 
Motions will be heard at Court 
House Trenton every Friday 
Common Pleas 
Hon. S. Rusling Leap 
Motions—2nd and 4th Thursday 
of each month. 
UNION COUNTY 
Supreme and Circuit 
Hon. Frank L. Cleary 
High number reached: 
Weekly call—212. 
Motions—Every Friday. 
Common Pleas 
Hon. Edward A. McGrath 
High number reached— 
Weekly call—100. 
Motions—Every Friday. 


Patent — Trade Marks 
CONSULT 


Z. H. POLACHEK 


Reg. Patent Attorney 
1234 BROADWAY (at 31st) 








commenced Tuesday, 


Trials commenced Monday, 
January 13th. 
Motions — Judge Kalteissen 





The remaining three partner-| Essex, 
ships made irrevocable contri- | 4.. 
butions in the respective a-/\'° 
| mounts of $7,300.. $2.350. and | enat 
$500.. for the benefit of their re- |; 


















spective employees. Under the} barre pL caged 2A se 
terms of the trust, the cost Of | wantiai§ og Woob: DE 
| administration was to be paid| 5 ton ot ; 
out of the earnings. The de-| ;‘‘" ark a ee ee 











ductions for the sums expended 
by the various partnerships 
were challenged. 


Held: The Construction Com- 
pany was not entitled to the) 
$20.000. deduction, either as a 
business expense under Section 
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RATE. [hirty cents per agat 

line. Count six words to line. 
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your copy to 
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did not comprise either com- 
pensation for services rendered 
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employees. The amounts con- 
tributed bv the three sub-part- 
nerships, however, having been 
irrevocably paid, and upon be- 
ing considered together with 
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The students of the Rutgers 
Law School tendered a testi- 
monial dinner to Dean George 
S. Harris, Dean of the Rutgers 
University School of Law, on 
his 25th anniversary with the 
Law School. The dinner was 
given last Friday at the Hotel 
Robert Treat in Newark. The 
principle address was delivered 
by Hon. William F. Smith, 
Judge of the US. District Court. | 
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